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THE CONFLICT BETWEEN AUTOCRACY AND DEMOCRACY 


By E. T. 


Former United States Diplomatic Officer in China and Chief of the Division of 
Far Eastern Affairs, Department of State 


Autocracy and Democracy are mutually antagonistic. A dictatorship, 
whether that of the proletariat or one established by a totalitarian state, is a 
menace to popular government. We have all seen in the recent past how it 
has shown itself a foe to liberty; to freedom of the person, freedom of opinion 
and speech, freedom of the press, and hostile to religious toleration. Autoc- 
racy, relying upon force, is necessarily militaristic and readily assumes an 
aggressive attitude towards other forms of government. 

In 1917 we went to war “‘to make the world safe for Democracy.”” Today 
the world is more unsafe for Democracy than it has ever been. There are 
between fifteen and twenty autocratic governments, most of which were un- 
known in 1914. Even in our own country there are those who approve the 
dictatorship of Stalin, others who admire the policy of Mussolini, and some 
who have a good word even for Hitler. Yet the principles upon which these 
dictatorships are founded are the very negation of those upon which our 
democratic form of government relies. 

The trend towards autocracy today in so many parts of the world is a re- 
markable phenomenon. Butitisaretrograde movement. It appears to be 
a result of the disillusionment caused by the World War and even more by 
the dissatisfaction with the peace treaties that followed it. 

The writer, on his way to the Peace Conference in December, 1918, was 
detained in London. On Sunday he went to Westminster Abbey for wor- 
ship. There he listened to a sermon from the text: ‘‘We are more than 
conquerors.”’! It was an eloquent plea that peace be made in a Christian 
spirit with generosity to a fallen foe, that we ought to be something more and 
better than conquerors, that the treaty of peace should not be punitive, but 
rather seek to restore good feeling between the peoples so recently at war. 


THE PARIS PEACE CONFERENCE 


At Paris one entered an entirely different atmosphere. It was not sur- 
prising, of course, to find the French people filled with hatred of those who 
had invaded their land, who had reduced their magnificent cathedrals to 
heaps of powdered stone and mortar, who had destroyed cities and villages 
and covered the fertile fields of France with the wreckage of war. At Paris 
men talked of hanging the Kaiser. A commission was appointed to con- 
sider the question of responsibility for the war. The Commission recom- 
mended the creation of an international court to try those responsible for 
bringing on the war. The Commission made an exhaustive report, but the 


1St. Paul to the Romans, viii, 37. 
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American members of it demurred to some of the reeommendations.2 They 
disputed the jurisdiction of any international court over the actions of sov- 
ereigns. The Kaiser was not brought to trial. 

On the 30th of October, 1918, General Pershing had addressed a letter to 
the Supreme Council of the Allied and Associated Powers, in which he urged 
that no armistice should be granted to the Central European Powers until 
they should make an unconditional surrender. From the viewpoint of a 
military commander his argument was doubtless correct. Possibly some 
humanitarian might have shuddered at the possibility of uselessly continu- 
ing the strife. Fortunately the disposition of the Allied forces during the 
peace negotiations made a renewal of hostilities impossible. 

The Treaty of Versailles, imposed upon Germany, gives clear evidence of 
the feeling that animated the men who framed it. In spite of the fact that 
Germany had consented to a peace based upon the Fourteen Points of 
President Wilson and upon conditions stated in his other addresses, the 
Treaty deliberately ignored some of these stipulations. Among the Four- 
teen Points we find the following: 

V. A free, open-minded and absolutely impartial adjustment of 
colonial claims, based upon a strict observance of the principle that, in 
determining all such questions of sovereignty, the interests of the popu- 


lations concerned must have equal weight with the equitable claims of 
the government whose title is to be determined. 


THE PACIFIC ISLANDS 


This principle was violated in the disposition made of the former German 
colonies in the islands of the Pacific and in the Chinese province of Shantung. 
The question of the disposition of the islands north of the equator formerly 
belonging to Germany was brought before the Council of Ten on January 27, 
1918. Baron Makino arose and asked that they be given to Japan as spoils 
of war. He stated that they had been occupied by Japan after the with- 
drawal of the Germans.‘ It was true that they had been occupied by Japan 
after the withdrawal of the Germans, but it was not the whole truth. The 
whole of the German New Guinea Protectorate with its dependent islands 
was surrendered to Great Britain on September 17, 1914. These islands 
north of the equator were included in that cession. When Japan seized them 
she took them not from Germany but from Great Britain. It was not until 
1917 that Great Britain agreed in a secret exchange of notes to recognize 
Japan’s right to hold them. This was done by Great Britain in order to get 
from Japan assistance against the submarine menace in the Mediterranean.® 

While this question was under consideration, a missionary who had lived 
many years in the Marshall Islands called upon me and stated that the in- 

* See The Times (London), Apr. 29, 1919. 

3 L’ Illustration, March 5, 1938, p. 244, “Si l’on Avait Ecouté Pershing.” 


* My diary, Jan. 27, 1918. 
’ Archives of Department of State, History of the Treaty of Versailles. 
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habitants had been civilized and Christianized by missionaries from Hawaii, 
and that there could be no doubt that, if a plebiscite were taken, they would 
ask to be taken under the protection of the United States. This information 
was given to the American Commissioners, but President Wilson had de- 
termined that no transfers of territory to the United States were to be al- 
lowed. This attitude was taken despite the earnest recommendation by the 
United States naval authorities that the islands between Hawaii and the 
Philippines should be allotted to the United States. 


SHANTUNG 


The question of the disposition of German holdings in Shantung was con- 
sidered on the same day as that relating to the Pacific islands, January 27, 
1918. The subsequent transfer of these rights to Japan was an even more 
flagrant violation of the Fourteen Points, since the American Commissioners 
received cable messages from representative Chinese in Shantung protesting 
the grant of these possessions to Japan. The messages were received on 
April 9, 1919 and were from the Provincial Assembly of Shantung, the Pro- 
vincial Chamber of Commerce, the Shantung Educational Association and 
from Duke K’ung, the lineal descendant of Confucius, whose home was at 
Kiifu in Shantung. These representative persons had a right to ask this 
assistance from the American Commission, since the American-Chinese 
Treaty of 1858 provided that the United States Government would use its 
good offices in behalf of China if any other government should deal unjustly 
with China. 

The President’s stipulation concerning territorial claims was extended and 
emphasized in his address at Mt. Vernon July 4, 1916: 

II. The settlement of every question whether of territory or sover- 
eignty, of economic arrangement or of political relationship upon the 
basis of the free acceptance of that settlement by the people immediately 
concerned, and not upon the basis of the material interest or advantage 


of any other nation or people which may desire a different settlement for 
the sake of its own exterior influence or mastery. 


A similar statement was made in the address to the Congress February 11, 
1918: 

There shall be no annexations, no contributions, no punitive dam- 
ages. People are not to be handed about from one sovereignty to an- 
other by an international conference or an understanding between rivals 
and antagonists. National aspirations must be respected. People may 
now be dominated and governed only by their own consent. “‘Self- 
determination” is not a mere phrase. It is an imperative principle of 
action, which statesmen will henceforth ignore at their peril. 


OTHER GERMAN COLONIES 


That the Conference failed to fulfill these stipulations that had been ac- 
cepted by the Allies and by their enemies is evident from the dispositions 
that were made in Europe, Asia, Africa, and the islands of the sea. On Jan- 
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uary 27, 1919, President Wilson in the Council of Ten made an earnest plea 
against the annexations of territory that were being planned by various gov- 
ernments. He suggested that, as a substitute for annexation, the former 
German colonies should be turned over to the League of Nations to be 
administered by mandatories. This suggestion met with considerable op- 
position, but was eventually adopted with certain conditions that were em- 
bodied in the Covenant of the League of Nations. These colonies, according 
to Article XXII of the Covenant, are divided into three classes. Certain 
communities that formerly belonged to Turkey were to be recognized as 
independent but “subject to the rendering of administrative advice and as- 
sistance by the Mandatary until such time as they are able to stand alone.” 
The second class comprised such territories as those of Central Africa where 
the mandatory was to be responsible for the administration, ‘‘subject to the 
maintenance of public order and morals”’ and the prohibition of the slave 
trade, arms and liquor traffic. The third class included former German 
colonies in southwest Africa and the South Pacific Islands which were to be 
“administered under the laws of the Mandatary as integral portions of its 
territory.””’ This last classification was made to satisfy the protests of 
General Botha of South Africa and Premiers Hughes of Australia and 
Massey of New Zealand. This made the former German Southwest Africa 
practically a part of British South Africa, Samoa to be a dependency of New 
Zealand, and the German Protectorate of New Guinea, excepting the islands 
put under the Japanese mandate, to be a part of Australia. The only 
difference between this disposition and the proposed annexation of these 
territories is that the mandatory must report every year to the League of 
Nations the condition of the territories under its administration. 


AUSTRIA 


Departure from the terms agreed upon for peace was shown in the treaty 
imposed upon Austria. In March, 1919, the Constituent Assembly of 
Austria voted for annexation to Germany, but the treaty which Austria was 
compelled to sign in September of that year, specifically forbade such union. 
The Austrian Tyrol with more than 200,000 German-speaking inhabitants 
was given to Italy, and one of the first measures adopted by the Italian 
Government was the prohibition of the use of the German language in the 
schools and in the sermons of the clergy. 

Although the Allies had agreed to the stipulations made by President 
Wilson and accepted by Germany, reserving only assent to the clause re- 
lating to the freedom of the seas, they neglected to inform the President 
that they had already committed themselves on important questions by 
promises made to Italy and to Japan. 


SECRET TREATY OF LONDON 


It was in February and March, 1917, that Great Britain and France signed 
the agreements to support Japan’s claim to the former German islands north 
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of the equator. The secret Treaty of London was signed on April 26, 1915, 
by which Italy was induced to forsake the Triple Alliance of Germany, 
Austria and Italy and cast in her lot with the Allied and Associated Powers. 
In return for Italy’s assistance, the Allies promised Italy that she should 
have the Austrian Tyrol to the Brenner Pass, Goritzia, Gradisca and Istria 
and the city of Trieste, a portion of Dalmatia, Valona in Albania, the 
Dodecanese Islands and a zone on the Turkish mainland. Besides these 
important cessions of territory Italy was to receive compensation in case 
Great Britain and France should increase their territorial possessions in 
Africa.® 

The secret Treaty of London had not promised Fiume to Italy. On the 
contrary it was excepted as being properly claimed by Yugoslavia.’ But the 
Italian poet, D’Annunzio, truly of the genus irritabile vatum, took a body of 
Italian troops and occupied Fiume in spite of the terms of the Armistice of 
November 4, 1918. President Wilson’s appeal to the people of Italy over 
the heads of the Italian delegation on April 24, 1919, on this question of 
Fiume, stirred the whole Conference. The Italian delegates at once in 
indignant protest quit the Conference and returned to Rome. The people 
of Italy, very naturally, sided with their own representatives. In the end, 
however, Fiume was made a free city. 


ITALY DISAPPOINTED 


With the exception of Fiume, Italy obtained most of her claims on the 
eastern shore of the Adriatic, but with some modifications. Her claims in 
Asia Minor were based upon pre-war diplomacy. Turkey was in disorder 
in 1911. War with Italy broke out which resulted in the occupation by 
Italy of certain islands in the Aegean, the seizure of Libya in north Africa 
and a railway concession in Adalia. Thus at the opening of the World War, 
Italy was already in possession of certain territories and a region of interest 
in Turkey. The secret Treaty of London promised her Smyrna and rights 
in southern Asia Minor, but this promise could not be strictly fulfilled. 
Greece had superior claims. When Italy found Great Britain and France 
securing mandates over a good portion of the Turkish Empire, she refused to 
join in mapping the partition of that Empire. But in 1920 the three Pow- 
ers, Great Britain, France and Italy, agreed in supporting each other’s 
spheres of interest in Asia Minor. This gave Italy special interest in the 
region of Adalia, a share in the Bagdad Railway, and the right to exploit 
certain coal mines. Although Italy was already in possession of certain 
territories in Africa at the outbreak of the World War, they were not very 
extensive nor very important. 

The former German colonies in Africa covered important regions in east 
Africa, in the southwestern part of the continent and in the west central por- 


* Isaiah Bowman, The New World, pp. 263, 264. 
7 Bass, The Peace Tangle, p. 149. 
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tion. Italy found these vast regions (except a portion assigned to Belgium) 
being handed over to Great Britain and France under mandates, and the 
promise to herself was but reluctantly recognized. Great Britain ceded a 
piece to enlarge Italy’s colony in Somaliland and another bit of territory on 
the west border of Egypt to enlarge Italy’s Libya. France for a time refused 
to make any concession, but at last allowed a rectification of the boundary 
between Italian Libya and French Tunisia, which increased the Italian hold- 
ing.* These arrangements for the division of the spoils of war were, for the 
most part, made by secret agreements before the meeting of the Conference, 
and were among the things opposed by President Wilson in his ‘‘Fourteen 
Points.”” Another illustration of the same sort was the promise made by 
Lord Balfour to the Jews that they should have a home in Palestine, although 
he had not obtained the consent of the people chiefly interested in Palestine. 


TWO DICTATORSHIPS 


All these departures from the terms agreed upon for the negotiation of 
peace naturally irritated the defeated states and stirred jealousies among the 
Allies. Italy was of course displeased that the promises to her of greatly 
increased territory were not literally fulfilled. Moreover the year 1919 was 
marked by great social unrest in Italy. There were labor strikes in the 
cities and agrarian uprisings in the country. In that year Mussolini, who 
had been a corporal during the World War, but who was also a young politi- 
cal leader and a member of the Italian House of Deputies, organized in 1919 
a new party, the Fascists. By 1922 he had grown sceptical of the value of 
parliaments and disgruntled by the ineptitude of the Italian Government. 
He led his “Black Shirts” to Rome, was made Premier and became Dictator 
of Italy. He began at once to make his country a great military Power, and 
in due time was able to take territory in Africa and make the King of Italy 
an Emperor. 

Germany and Austria were more disappointed than Italy with the Peace 
Treaties which violated the terms upon which they had agreed to negotiate. 
There another corporal, Adolph Hitler, an Austrian by birth and a resident 
of Germany, organized in 1920 the National Socialist Party, which by 1930 
was able to poll 6,500,000 votes. He made himself Dictator of Germany. 
He saw his own country, the proud Austrian Empire, an aggregation of states 
and peoples, disintegrate under the influence of the theory of ‘“‘self-determi- 
nation.”” Austria was reduced to a small territory surrounding Vienna. He 
found Germany also dismembered; Alsace and Lorraine given to France, the 
Saar region temporarily under control of France, and one province granted 
to Denmark. Five of the provinces of Austria-Hungary went to form the 
state of Yugoslavia. Bohemia, Moravia, a part of Silesia and a portion of 
Hungary were taken by Czechoslovakia. Other portions of Austria- 
Hungary with parts of Russia and Germany formed the revived state of 


8’ Bowman, op. cit., pp. 130-131. 
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Poland. These changes corrected in a measure the injustice done by the 
treaties of Vienna: one of 1815, the other of 1864. But one can understand 
that Germany did not view her territorial losses with philosophical detach- 
ment. We cannot, of course, be surprised that Hitler should view the 
Treaty of Versailles as a violation of the terms of the Armistice nor be 
astonished by his disregard, whenever possible, of the demands of that 
Treaty. So his action in building up an army and occupying the demili- 
tarized zone along the French frontier was quite natural, as was also his 
annexation of Austria, already voted in 1919 by the Austrian Constituent 
Assembly. Neither is it remarkable that he should think of trying to gain 
control of German peoples bordering Germany, nor that he should talk of 
attempting to recover former German colonies. 

His cruel persecution of the Jews, on the other hand, has deserved and re- 
ceived the condemnation of the civilized world. It illustrates well the in- 
tolerance and tyranny of autocracy. 

The punishment of the German Government was richly deserved, but one 
may question whether it is just to hold the German people responsible. The 
bitterness shown toward them at the Conference by the Allies could only 
breed resentment. We may be said, therefore, to be reaping what we 
sowed. The American people, having taken a leading rdéle in the negotiation 
of peace at the close of the World War, cannot now with consistency be in- 
different to the result. True we did not ratify the Treaty of Versailles, but 
in our subsequent treaty with Germany and in that with Japan relating to 
Yap we condoned the wrongs done at Versailles. 

The powerful autocracies that have sprung up since the World War, and 
their hostility toward all forms of democracy, together with their military 
preparations, warn us of coming danger to our country. Still more threat- 
ening is the danger that confronts us across the Pacific. 


AN ORIENTAL AUTOCRACY 


Tokyo lies about 130 degrees east of Berlin, 7.e., nearly half-way around 
the globe. But politically Tokyo is but a step from Berlin. When Ito with 
a Japanese Commission went abroad in 1871, he made a study of Western 
methods of government and became convinced that the Prussian constitu- 
tion was the one best suited to conditions in Japan Upon his return from a 
second visit in 1883 the drafting of a constitution began.? The provisions of 
that constitution had been foreshadowed by the reactionary manifestations 
of the leaders of the new Japan. Before the Restoration Era the Mikado, 
an absolute monarch, surrounded by his courtiers, was the divine head of the 
state and regarded with religious veneration, while at the same time the ad- 
ministration of the government was in the hands of the Shogun. This was a 
system introduced from China, modeled upon the practice of the Chou 
Dynasty, whose king, “the Son of Heaven,” lived in the Middle Kingdom 


* McLaren, A Political History of Japan, p. 365. 
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and performed the religious duties of the government while the practical 
administration of affairs was left to the President of the States. During the 
Restoration Period in Japan a bureaucracy had grown up which became an 
oligarchy that took charge of the administration while at the same time the 
leaders in this oligarchy proclaimed the monarch to be an autocrat. These 
two apparently irreconcilable features are preserved in the Constitution of 
1889.1° 

The first chapter of the Constitution deals with the Emperor, who is divine 
and sacred. Sovereignty is embodied in him. He has both legislative and 
executive powers.!! Ito in his Commentary on the Constitution declares that 
the Constitution, which he had prepared by command of the Emperor, made 
no change whatever in the powers of His Majesty. He remained the auto- 
crat he had been before the Constitution was drafted. So Professor Hozumi 
of the Imperial University at Tokyo was able to declare: ‘‘The will of the 
Emperor is the will of the state. The monarchy and the state are identi- 
cal.” 2 At the same time it is stated that the Emperor exercises his powers 
in accordance with law. That would seem to make the law a restriction 
upon the absolutism of the Emperor. The adoption of a constitution would 
also appear to make the monarchy a limited one, but the lawyers explain the 
apparent contradiction by saying that the Constitution and the law are but 
expressions of the Imperial Will. By similar reasoning we may say that the 
existence of an oligarchy that determines the content of each decree and 
ordinance issued by divine majesty is also an expression of the Emperor’s 
will. 

In 1868 a civil war led to the overthrow of the Tokugawa Shogunate by an 
alliance of four southwestern clans: Satsuma, Choshu, Hizen and Tosa. The 
leaders were Satsuma and Choshu, and from that day to this, these two clans 
have headed the oligarchical bureaucracy that has shaped the modern his- 
tory of Japan. The existence of a parliament or Diet, elected by popular 
suffrage, has given the people an organ for voicing their opinions but no inde- 
pendent power of legislation. Bills introduced by the government may be 
refused the approval of the Diet, but the Diet can pass no law without the 
approval of the oligarchy that advises the Emperor. The Japanese Govern- 
ment, therefore, is an autocracy, not modeled upon that of Italy nor en- 
tirely upon that of Germany, but one that has existed from medieval times 
— a government so similar to that in Prussia in the 1860’s that Prussia was 
chosen as the one western state best fitted to furnish a model for the modern- 
ization of Japan. 

The autocracies of the West have suspended or abolished parliamentary 


10 McLaren, A Political History of Japan, p. 94. 

11 See Ito’s Commentary on the Constitution, Chap. I. Also McLaren, op. cit., p. 193, 
and MacNair, Far Eastern International Relations, p. 375. 

12 See also Kenneth Colegrove, ‘The Japanese Emperor,” from which this quotation is 
made, American Political Science Review, Aug. and Oct., 1932. 
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representation and legislation. Japan does not need to give up her Diet, 
since it is powerless to make a single law not acceptable to the ruling oligar- 
chy. Japan is just as hostile as Italy or Germany to democratic sentiment, 
and in her present invasion of China is aiming to crush the budding democ- 
racy of that country. Italy, Germany and Japan have entered into an 
alliance ostensibly directed against the Communism of Russia, but in reality 
they are opposed to all forms of democracy. 

Thus it appears that men everywhere, throughout the world are arraying 
themselves in two opposing camps: autocratic and democratic. It is ostrich- 
like for us to close our eyes to this movement and say: “We are not endan- 
gered.”’ If we appreciate the privileges that we enjoy, we cannot be 
indifferent to the spread of a spirit which denies that “it is a self-evident 
truth that governments derive their just powers from the consent of the 
governed.” Our indifference, where it exists, is an indifference to the safety 
and welfare of our own people. The words of President Wilson in 1917 are 
just as pertinent today: ‘Neutrality is no longer feasible or desirable when 
the peace of the world is involved.” 


JAPAN’S AIMS IN CHINA 


The spirit of autocracy is the spirit of militarism. It is the spirit that seeks 
to obtain and retain power by the use of force. We have seen it seize 
Ethiopia. It has added Austria to Germany. It is apparently about to 
triumph over popular government in Spain. Butitis especially shown in the 
invasion of China by Japan. There was no just cause for that aggression. 
Many excuses are made for Japan’s action, but most of them are based upon 
false assumptions. 

A common excuse for Japan’s attack upon China is that the Japanese are 
crowded in their own land and must find room abroad. But it was not 
necessary for the rulers of Japan to seize Chinese territory in order to enable 
the Japanese to migrate to China. Before the present conflict began, Jap- 
anese went to China in large numbers. They did not, however, like the re- 
gions recently conquered by Japan. They were found in considerable 
numbers in the large cities of China. 

We have seen immigrants come to the United States from nearly all parts 
of Europe, but it was not thought necessary by European governments to 
attempt to seize portions of our territory to provide a place for these immi- 
grants. If the density of population is so great in Japan, why do not the 
Japanese migrate to those provinces of China which Japan has already 
seized? Since 1905 Japan has had special rights in Manchuria along the 
South Manchuria Railway, and since 1915 her people have had the privilege 
of leasing land there for agriculture as well as for manufacturing purposes 
and have also had the right to open and work mines, yet Chamberlin in his 
recent volume, Japan Over Asia, declares that there is but a handful of 
Japanese in Manchuria aside from the military forces. 


672 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


There is no doubt that the Japanese islands are densely peopled, but the 
density of population is not so great as has been claimed. In 1935, for the 
whole empire excluding all of Manchukuo, but including the railway zone 
and the Kuantung Peninsula, in Manchuria, the density was 375 to the 
square mile. In Japan proper it was 467 to the square mile. But in Eng- 
land it was 745 to the square mile in 1931 and in Belgium it is nearly 700. 
The most crowded portion of Japan is the island of Kyushu, where the 
density was recently reported as 585 to the square mile. But the Japanese 
islands are very mountainous and the amount of arable land is limited, being 
about one seventh of the total, which implies that manufacturing and trade 
are more profitable occupations than agriculture. Only 22 per cent of the 
people are engaged in agriculture. One cannot but wonder why, when 
population is so dense, the people migrate to regions where it is just as great 
or greater: to Shantung in China, where it is 700 to the square mile, or to the 
Chinese Province of Hopei, where it is nearly 600, or to China’s Kiangsu, 
where it is 837. Why do the Japanese not migrate to parts of their own em- 
pire where it is not so crowded—to Formosa, where it is but 221 to the 
square mile, to the Hokkaido where it is 90, or to Karafuto where it is 
but 23? 

With a people so successful in agriculture, one would expect a large emigra- 
tion to the inviting lands of Manchuria. In Kirin Province of Manchuria 
there are fertile river valleys where the density of population is but 73 to the 
square mile. In the Amur Province there are woodlands and wide stretches 
of wheat land and the population is but 19 to the square mile. In both these 
provinces, even without the conquest of the country, the Japanese had a 
right to settle, but, as already stated, they did not care to go there. It ap- 
pears that the Japanese emigrant prefers well-populated regions where there 
are opportunities for shopkeeping or truck gardening, and where the Japa- 
nese laborer can underbid the native, as in California, Peru and Brazil. 

No, it is not density of population that forces the Government of Japan to 
attempt the conquest of China. 

One reason given as justifying Japan’s invasion is that Japan fears Com- 
munism and wants to build up a buffer state against Russian Sovietism. 
But if that were true, why did Japan not aid China when China was fighting 
with Communists? Why did Japan take advantage of China’s preoccupa- 
tion with the war upon Communism to attack China and invade Manchuria 
in 1931 and Jehol in 1933? 

Another reason given by Japanese is that Japan wants the codperation of 
China. There is a modicum of truth in this. About 1916 Japan organized 
the Black Dragon Society, which Chinese were invited to join, with the pur- 
pose of driving Europeans out of the Far East. Some Chinese did join. 
That the project is not yet abandoned was indicated a few days ago when 
Admiral Tsuetsugu declared that “the white man must be scrubbed out of 
Asia.” 
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THE REAL REASON 

Japan’s real motive in invading China is that which in past ages animated 
the great military leaders of the world, that which induced Alexander to 
invade the Persian Empire, that which caused Caesar to march across Gaul 
and into Britain, that which tempted Napoleon to seek glory and power 
through military conquest. Hideyoshi felt this urge in the sixteenth cen- 
tury, but died without completing even the conquest of Korea. In 1853 
Commodore Perry appeared in Yokohama Bay with a fleet of war vessels. 
In 1854 he returned to Japan and induced the Shogun to enter into a treaty 
with the United States. The size and power of Perry’s “self-moving” ships 
evidently impressed the Japanese. One of their statesmen realized that to 
be a great Power it would be necessary for Japan to have a modern navy and 
a modern army like those of the Western World. He outlined a plan for the 
conquest of the outlying portions of the Chinese Empire. He proposed the 
seizure of Formosa, the Pescadores, the Loochoos, Korea, Manchuria and 
eastern Siberia. This was in 1854. The man was Shoin Yoshida. A num- 
ber of young men were inspired by his vision. Among them was Ito, after- 
wards the Premier, Prince Ito. He visited a number of Western countries 
and when he returned to Japan in 1873 he found his followers already plan- 
ning to provoke a war with China. He checked their impulsiveness and, 
informing them of the strength of the West, convinced them that they must 
wait until Japan had an army and navy fit to cope with others. In 1894 he 
was ready, and provoked a war with China over Korea, which was a de- 
pendency of China. The result of the war was the loss by China of For- 
mosa, the Pescadores, the Loochoos and Korea. For a time Japan held also 
the southern part of Manchuria, but after protests by Russia, Germany and 
France, returned that region to China. 

There was no justification for the war. The excuse made was that China 
had sent military forces into Korea without notifying Japan as China had 
promised todo. The statement was untrue; China had notified Japan that 
she was sending troops requested by Korea to put down a rebellion. Even 
Japanese historians now admit this.” 

Thus the plan to seize China’s territories was formed more than eighty 
years ago and for more than forty years Japan has been encroaching upon 
China’s possessions by successive steps. In 1905 she obtained leases of 
Dairen and Port Arthur and of the South Manchuria Railway by winning a 
war with Russia. In 1914 she forced Germany out of Shantung and by the 
Treaty of Versailles put herself in Germany’s place there. The notorious 
Twenty-One Demands of 1915 forced China to yield other concessions. In 
1931 Japan without declaring war invaded Manchuria and took possession 
of the three provinces that constituted that dependency. In 1933 Japan in- 
vaded Inner Mongolia and added Jehol to the three Manchurian provinces, 
forming Manchukuo, which she proclaimed to be an independent state. 

13 Akagi, Japan’s Foreign Relations, p. 137. 
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Several events preceding the invasion of Manchuria had occasioned ill 
feeling on the part of Japan towards China, but they were not generally 
considered to be of such a serious character as to justify military operations. 
Chief of these was the expiration of Japan’s Treaty of Commerce with China 
in 1926. When the proposal was made to renew it, China declined to renew 
the clause providing for Japan’s extraterritorial jurisdiction over her sub- 
jects resident in China. This was not discrimination against Japan, since 
nine governments had given up their extraterritorial jurisdiction and six others 
had agreed to do the same on condition that all treaty Powers should do 
likewise. In May, 1931, the Chinese Foreign Office issued a proclamation 
abrogating all treaty clauses providing for extraterritorial jurisdiction by 
foreign governments, to become effective January 1, 1932. This proclama- 
tion was later rescinded, but in the meantime a Japanese military officer was 
murdered in northwestern Manchuria by brigands. These were reported to 
be a Chinese, a Russian and a Mongol. The officer, however, was traveling 
in disguise, with a false passport representing him to be a professor from the 
University of Tokyo making exploration in the interest of science. The 
incident was being dealt with in an amicable manner by the Foreign Min- 
isters of China and Japan, but the Japanese military cried out against any 
peaceful settlement and demanded revenge for the murder of one of their 
number. On August 19, 1931, a number of military officers petitioned the 
Minister of War to take the matter out of the hands of the Foreign Office and 
avenge the insult to the Japanese Army. On the 27th of the same month the 
Minister of War explained to the Diet his proposal to increase the garrison in 
Korea by saying that in case of trouble in Manchuria it would be easy to 
send troops from Korea. This was done. Suddenly on the night of Sep- 
tember 18, 1931, without any declaration of war, Mukden was seized with its 
arsenal, one of the largestin China. The Japanese War Office acts independ- 
ently and is not bound by the wishes of the Ministry of Foreign Affairs. So, 
although the Foreign Office declared to the world that the affair was merely 
local and that the troops would return to the railway zone, wherein Japan 
had police authority, the army went steadily on its way, occupied city after 
city, set up local governments, seized banks and their deposits and within a 
few months was in complete possession of Manchuria. 

A Commission of the League of Nations investigated and reported that 
Japan was the aggressor and in the wrong. The American and many other 
governments refused to recognize the conquest. 

Since 1933 Japan has continued on her way, as pre-determined by her 
leaders in 1854 and 1894. An autonomous government was set up that year 
(1933) in the Chinese Province of Hopei. The Chinese National Government 
was warned not tointerfere. Theefforts of the Chinese Maritime Customs to 
prevent Japanese smuggling were resisted by Japan. Theloss tothe revenues 
of China in 1936 was declared to be twenty-five million Chinese dollars.” 

14 Chamberlin, Japan over Asia. 
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The Powers parties to the Protocol of 1902 have the right to maintain le- 
gation guards at Peking and railway guards to keep the way open to the 
coast, but these forces are not authorized to move about at will in the 
interior of China. In July, 1937, a Japanese force was found on the bank of 
the Yungting River about ten miles west of Peking. These troops had no 
treaty or other right to be there. Their appearance was resented very prop- 
erly by Chinese soldiers in the vicinity. The fight that followed seemed to 
have been deliberately provoked by the Japanese leaders. The results thus 
far (June, 1938) are the conquest by Japan of Hopei with its chief cities Pe- 
king and Tientsin, the Provinces of Chahar and Suiyuan in Inner Mongolia, 
the partial conquest of Shansi and Shantung, and an extensive region in the 
delta of the Yangtze, including Shanghai, Hangchow, Soochow, and Nanking. 
If Japan can hold her territorial gains, as just listed, she will have increased 
her territory more than twelve times since 1894 and her population from 43 
millions to upwards of 200 millions. If she should succeed in taking control 
of all China, her empire will have a population of 550 millions and will be able 
to employ the agricultural and mineral resources of all China. The writer 
does not anticipate any such result in the near future, but if Japan can retain 
only the five provinces east and north of the elbow of the Yellow River, she 
will have increased her territory more than ten times and added some 82 
millions to her population. 


AMERICAN INTEREST 


Someone may say: ‘‘Well, what of it? What difference does it make to 
us who rules China? Our trade with Japan is greater than that with China; 
if Japan rules China, will not our trade be enlarged by the conquest?”’ For 
answer, we have but to turn to Korea and Manchuria, where once we had 
large interests that have evaporated. Japan has repeatedly pledged support 
of the “Open Door” policy; it appears to be, as someone has said, ‘‘an open 
door for the exit of Americans.’”’” What better treatment can we expect in 
north China than in Manchuria? 

American interest in China began immediately after the close of the War 
for Independence. On the 22d of February, 1784, the ship Empress of China 
sailed from New York for Canton. The supercargo was Major Samuel 
Shaw, whose report of the voyage created such interest that the Congress 
elected him first American Consul to China. He was not appointed by the 
President and confirmed by the Senate, as is the present practice. He was 
elected by the Congress." 

When the first war between Great Britain and China was ended by the 
Treaty of Nanking in 1842, Daniel Webster, then Secretary of State, urged 
Congress to authorize the appointment of a commission to negotiate a treaty 
with China. This treaty was signed in 1844. In the main it followed the 
provisions of the British treaty, but improved upon it in its provisions for 


4% Josiah Quincy, Shaw’s Journals, p. 114. 
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extraterritorial jurisdiction over our citizens in China. From that day to 
this the American Government has continuously sought to encourage trade 
between the Chinese and ourselves. A United States Court has been 
established in China to carry out the provisions for extraterritorial jurisdic- 
tion. In 1899 Secretary Hay proposed to the governments of the principal 
Powers the policy of the “Open Door,’ which guaranteed to Americans 
equality of treatment in China with merchants of other states. In 1915, 
after the presentation by Japan of the notorious ‘“Twenty-One Demands,” 
we notified Japan and China that we reserved our rights and could not 
“recognize any treaty or undertaking . . . impairing the treaty rights of 
the United States and its citizens in China, the political or territorial integ- 
rity of the Republic of China, or the international policy . . . known as the 
Open Door Policy.” 

In 1922 the Congress passed the China Trade Act, in order to place Ameri- 
can merchants in China upon a footing of equality with those of other lands 
who had been relieved by their governments of income taxes.!7 After 
such continuous efforts by the American Government to promote trade with 
China, it can scarcely be denied that American investments in China have a 
claim to the protection of our Government. 

It would be a mistake, however, to measure our interest in the conflict 
between China and Japan by the value of these investments. One fre- 
quently hears it said: ‘‘It costs more to give adequate protection to Ameri- 
cans in China than the total value of our investments there.” One may 
doubt the accuracy of that statement, but there are interests whose value 
cannot be measured in dollars and cents. Confucius once said with truth: 
“The small man thinks only of gain.’”’ There are treasures which cannot 
be bought with money. A rejuvenated nation, governed by a group of 
young men educated in great part in the United States and imbued with 
American ideas and ideals, is attempting to set up a democratic form of 
government in China. A neighboring military autocracy has invaded China 
without just cause and, with ruthless barbarism, is trying to effect a conquest 
that will utterly destroy the beginnings of self-government among the 
Chinese. If we are really interested in “making the world safe for Democ- 
racy,” we might do something to prevent the overthrow of Democracy in 
Asia. 

It is said that not less than 200,000 men, women and little children have 
been killed in China by the operations of Japanese troops, without even the 
formality of declaring war. Other hundreds of thousands have been maimed 
and impoverished. Several millions are reported as subsisting on charity in 
the vicinity of Tientsin and Shanghai. It sickens one to read of the horrible 
outrages committed by Japanese soldiery at Nanking. China lies bleeding 
by the wayside. We declare that our foreign policy is that of the “good 


1% MacMurray, China Treaties and Agreements, Vol. II, p. 1236. 
17See China Yesterday and Today, pp. 668-669. 
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neighbor,” yet like the priest and the Levite in the parable of the good neigh- 
bor, we “pass by on the otherside.”’ Inthe parable it was a heretic Samaritan 
who performed the offices of the “‘good neighbor.’”’ Perhaps the economic 
heretics of Russia may prove to be better neighbors to China than we are. 

The question at issue, however, is not that of showing charity; nor is it 
that of defending the policy of the “Open Door” and protecting our invest- 
ments. These are matters of importance, but the matter is one of greater 
seriousness: that of preventing the triumph of militarism and autocracy and 
checking the growth of a Power that threatens the security of the United 
States. Many Americans ridicule the supposition that Japan might ever 
contemplate a war with the United States. ‘‘What!’’, they exclaim, 
“Japan cross the wide stretches of the Pacific to make war upon us! How 
amusing!”’ Yet Admiral Suetsugu in 1934 predicted such a war and more 
recently has said: “I do not fear to insist in the face of the entire world that 
the white yoke must be scrubbed from Asia.’"4® The Tanaka Memorial also, 
whoever may be the author, declared that such a war with the United States 
would become a necessity. Japan would not be required to cross the Pacific 
to make war upon us, although even that would not be an impossibility. We 
are responsible for the defense of the Philippines, at least until 1946. Guam 
is surrounded by islands governed by Japan; Hawaii, with its large Oriental 
population is not inaccessible; Alaska with its valuable fisheries and mineral 
resources is a desirable prize, and Alaska is but 800 miles from Japanese ter- 
ritory. If the white people are to be “scrubbed out of Asia,’’ we shall be 
included, for we have important interests in Asia. No one can imagine for a 
moment that these interests and territorial possessions would be abandoned 
without a struggle. Lao Tze, the old Chinese philosopher, said: ‘“There is 
no greater misfortune than making light of the enemy.”” Many Americans 
make light of Japan as a possible menace. Even now Japan is one of the 
great military Powers of the world. If she should be possessed of the vast 
resources in men and materials in China, her strength will be increased ten- 
fold. The Chinese have several times been ruled by foreign dynasties. The 
Manchus governed the Empire for 268 years. Even today there are Chinese 
serving under Japan in Manchuria, in Peking and at Nanking. The Chinese 
inhabitants of Formosa are loyal to Japan. The Chinese are a practical 
people; if they cannot have at once what they prefer, they will wait, and in 
the meantime take what they can have. If Japan should conquer China, 
Japan will have no difficulty in enlisting a vast Chinese army, and with the 
possession of the stores of iron, coal, antimony, copper and the agricultural 
resources of China, can easily become the greatest military Power in the 
world. 

But peace-loving Americans ask: ‘“‘ Why should Japan want to attack us? 
The American people have been good friends of Japan.” Indeed, we 
greatly admire the Japanese people for their rapid assimilation of Western 

18 International News Service, Paris, Jan. 4, 1938. 
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culture. We are too apt to forget that from the viewpoint of the Japanese 
they have good reason to hate us. Our Oriental Immigration Act, the 
various state laws forbidding alien ownership of land, our refusal to recognize 
the conquest of Manchuria, the wide-spread boycott of Japanese silk, the 
address of the President recommending the quarantine of aggressor nations, 
the rankling caused by our insistence upon a 5-5-3 naval ratio, and the 
Pacific coast fisheries question—all these fill Japanese hearts with bitterness 
and a desire for revenge. 

We are undoubtedly within our rights in seeking to protect our workers 
from competition with cheaper Oriental labor. The Kellogg Pact, signed by 
Japan, justifies our refusal to recognize Manchukuo as well as our proposal 
to quarantine aggressor nations, but these acts, nonetheless, offend Japan’s 
amour propre. 

In the face of such a situation one would expect American citizens, how- 
ever peaceably inclined, to approve the efforts of the Government to keep 
our defensesin order. Yet there are Americans who oppose every suggestion 
looking to the increase of our military strength. Only a few days since, the 
White House was picketed by pacifists protesting the Government’s plans to 
strengthen our defenses. It is remarkable that we should be so pacific, 
seeing that we obtained our present wide domain by the hundred wars that 
we have fought—wars with the aborigines whom we dispossessed, wars with 
Great Britain, with Mexico, with Spain. But today peace is the word we 
hear most often spoken. Peace is desirable, of course, and war seems a 
foolish way in which to settle international disputes. Yet there are, never- 
theless, some things more desirable than peace and other things worse than 
war. In 1776 our fathers thought independence more important than 
peace, so they fought the Revolutionary War. In 1860 we thought the 
preservation of the Union more important than peace and fought the Civil 
War. In 1917 we believed it more important to attempt to ‘‘make the 
world safe for Democracy” than to keep the peace, so we entered the World 
War. 

Today, when men are clamoring for peace, it may be well to ask ourselves 
whether there may not be something needed that is more important than 
peace. Are we really willing to pay the price at which alone we can be 
assured of peace? Is not international justice more important than peace? 
There is a prevailing impression that international justice can be assured by 
appeal to arbitration. We are adherents of the International Court of 
Arbitration at The Hague and the American Government has repeatedly 
shown its desire to substitute arbitration for war. But, unfortunately, there 
are questions that cannot be arbitrated. When a military leader sets out on 
a career of conquest and seizes the territory of a neighboring state, the 
neighbor has the choice of submitting to the outrage or of going to war. 
There is nothing to arbitrate. This was the situation in Ethiopia; it is the 
situation in China. It may become the situation in America. 


| 
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The autocracies of the world are strengthening themselves, creating great 
mechanized armies, building powerful fleets of warships, and swarms of 
bombing planes. The hostility of these autocracies to all forms of demo- 
cratic government has been repeatedly declared. They spread their propa- 
ganda over the world. Even here in our own country Stalin, Mussolini, 
Hitler, Franco, and the alleged divine Emperor of Japan have their advo- 
cates. A committee of the Massachusetts Legislature has spent eight 
months investigating Communistic activities in that state, and reports plans 
of the Communist Party to get control of industry and transportation with a 
view to paralyzing our Government in the event of war.19 Complaint has 
appeared in several quarters against Italian propaganda, and a meeting of 
Nazi sympathizers in the United States was held in San Francisco during the 
last week of May, 1938. 

The military autocracy in control of Japan is tightening its hold upon the 
economic factors there in order to carry out what the Japanese people have 
been taught to regard as the God-given mission of their country. In view 
of these facts, the democracies of the world seem called upon to take meas- 
ures for their own safety. 

What can we do? We can at least see that our defenses are in order, that 
we have an army, a navy and an air force sufficiently large and well equipped 
to meet the danger. The great Teacher whom we all revere, taught us, 
saying: ‘‘The strong man armed keepeth his goods.’”’ But our duty does not 
end there. Weare sponsors of the Kellogg Pact which is being violated, and 
we have urged the quarantine of aggressor nations. Consistency requires 
us to cease giving aid to the aggressors in their aggression. We still permit 
shipment to them of supplies, even though we condemn the use made of the 
supplies. Are we not morally bound to stop such shipments? At once 
some one will cry: ‘‘But that would be unneutral.”’ Be it so; the words of 
President Wilson are still pertinent and weighty with truth: 


Neutrality is no longer feasible or desirable where the peace of the 
world is involved and the freedom of its peoples, and the menace to that 
peace and freedom lies in the existence of autocratic governments backed 
by organized force which is controlled wholly by their will, not by the 
will of their people.” 


19 International News Service, Boston, June 1, 1938. 
*0 Address to the Congress, Apr. 2, 1917. 
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THE LEGAL STATUS OF POLITICAL REFUGEES, 1920-1938 


By Louise W. Housorn, Pu.D.* 


The term “refugee’’ is generally held to refer to those who have left or been 
forced to leave their country for political reasons, who have been deprived 
of its diplomatic protection and have not acquired the nationality or diplo- 
matic protection of any other state.!. This includes those from whom the 
state has taken away protection and assistance but without suppressing 
juridically their nationality, and those whom the state has deprived of their 
nationality, thus making them stateless.2. While in strict law the position 
of these different categories of refugees is not uniform, in practice it is 
identical.’ 


* The material for this article was collected by the author while working under the Bureau 
of International Research, Harvard University—Radcliffe College, on a general study of 
“The Refugee Problem and The League of Nations.” 

1 The Institute of International Law examined the legal status of political refugees in in- 
ternational law at the Brussels Conference in 1936 and accepted the following definition: 
“Dans les présentes résolutions, le terme réfugié désigne tout individu, qui, en raison d’événe- 
ments politiques survenus sur le territoire de l’Etat dont il était ressortissant, a quitté 
volontairement ou non ce territoire ou en demeure ¢loigné, qui n’a acquis aucune nationalité 
nouvelle et ne jouit de la protection diplomatique d’aucun autre Etat.” Cf. Annuaire de 
UInstitut . . . , 1936, Vol. II, p. 294; ef. also J. P. A. Francois, “‘Le Probléme des A patrides,”’ 
Recueil des Cours, Acad. de Dr. Int., 1935, Vol. 53. 

? International assistance and protection may be withdrawn by implication or by decree. 
The Italian State, for example, did not denationalize Italian émigrés who were not Fascists, 
but by government order they refused them assistance and protection. Cf. G. Nitti, “Les 
émigrés ttaliens en France,” Revue générale de droit international public, 1929, pp. 739-759, 
and A. Colanéri, De la Condition des ‘‘Sans-Patrie,’”’ Paris, 1932, p. 31. 

The second group, refugees deprived of their citizenship, has come as the result of specific 
legal measures taken by the country of origin. The Soviet Government promulgated a 
series of decrees which deprived Russian refugees of their citizenship. This loss was auto- 
matic and complete without resort to intervention or to special decision by tribunals or other 
authorities. Cf. T. A. Taracouzio, The Soviet Union and International Law, New York, 
1935, pp. 80-122; also A. Colanéri, op. cit., pp. 62-69; and V. Scheftel, ‘‘L’ Apatridie des 
Réfugiés Russes,’’ Journal de Droit International, 1934, Vol. 61, pp. 36-69. First Decree 
issued Dec. 15, 1921, and law, promulgated Apr. 22, 1931. Many of the Armenians became 
stateless by decree and, in specific cases, by administrative decisions. The Turkish law of 
Apr. 15, 1923, confiscated all goods of Armenians living abroad as ‘“‘biens abandonnés par des 
fugitifs.”’ The Turkish law of March 23, 1927, denaturalized Armenian refugees. Droit 
International Privé, 1929, p. 409. In general, cf. Lawrence Preuss, “La Dénationalisation 
imposée pour des Motifs politiques,” Revue Internationale Francaise du Droit des Gens, 1937, 
Vol. IV, Nos. 1-2, 5. 

* “They are repudiated by their country of origin, which turns its back on them and grants 
them neither admittance nor protection. Their circumstances are conditioned and pervaded 
by the consequences of this repudiation.” Cf. J. L. Rubinstein, “The Refugee Problem,” 
International Affairs, 1936, Vol. XV, p. 721. The definition of refugees, therefore, adopted 
in the Arrangement of May 12, 1926, and later taken over in the Convention of 1933, is not 
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Despite the general acceptance of this definition of the term ‘“‘refugee’’, the 
agreements and conventions which have been drafted during the post-war 
period for the purpose of clarifying the legal position of refugees and amelio- 
rating their conditions have not given the term a general connotation. The 
benefit of these instruments has been extended only to certain groups of 
refugees. This is in part due to the fact that no clearly defined rules for the 
treatment of refugees had been evolved by the time the refugee problem 
became of great size and seriousness. The right of asylum, by which a state 
can accord hospitality and protection to political refugees and refuse to 
expatriate them even on demand of their state of origin, was widely prac- 
ticed, and has been the basis for the immediate relief of vast numbers of 
refugees, even though they cannot claim it as a right.‘ 

Widespread belief in fundamental human rights had, and has, some effect 
in relieving the condition of refugees. There was no move before the war, 
however, towards securing the general acceptance of a clearly defined legal 
status for all refugees which would make their position secure in hospitable 
countries and while traveling, and form a bridge to their absorption through 
repatriation, naturalization or colonization. The great increase of the 
refugee problem in the post-war era has been accompanied by political, 
economic and social difficulties which have made it difficult to achieve the 
legal status for refugees which must still be the aim of efforts on their behalf. 

The political and economic repercussions of the World War, which in- 
tensified the refugee problem so enormously, universally affected the coun- 
tries which had to meet the problem. The general situation was complicated 
by widespread unemployment, by political and economic nationalism, and 
by severe restrictions on immigration. Political alignments made it difficult 
to secure uniform practice in regard to even particular groups of refugees. 
The history of the efforts to secure a legal status for refugees shows a long 
series of attempts to meet urgent situations, few of which have fully suc- 
ceeded. 

The largest post-war group of political refugees was that of the Russians, 
who poured into adjacent states after the Revolution and Civil War. Their 
situation called not only for immediate relief measures, but raised the issue 
of their status in the receiving countries. Most of the refugees had no pass- 
ports or the passports had lost their validity and, in order to transfer the 
refugees from places where they were living in destitution to places where 


based on denationalization, but on the fact that the party has ceased to enjoy the protection 
of his state of origin. 

4A. Raestad, “‘Statut juridique des apatrides et des réfugiés,”’ Annuaire de l'Institut de Droit 
International, 1936, Vol. I, p. 32; op. cit., 1930. See also James Brown Scott in his preface 
to O. J. Janowsky and M. M. Fagen, International Aspects of German Racial Policies, New 
York, 1937, p. vi; A. N. Mandelstam, “Les dernitres phases du mouvement pour la protection 
internationale des droits de Vhomme’’ (Extrait de la Revue de Droit International, No. 4, 1933, 
and No. 1, 1934), Paris, 1934, p. 4; P. Fauchille, Traité de Droit International Public (8th 
ed.), 1922, Vol. I, 1, p. 757. 
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they could obtain employment, some kind of identification paper was 
needed. 

At the beginning, the various countries handled the question of passports 
as well as of legal status of the refugees in different ways which were de- 
termined largely by their political attitude and their relation to the Soviet 
Government. Countries which had no relations with the Soviet Govern- 
ment and still recognized the consuls of the Czarist Government as the 
representatives of Russia,® gave the refugees the status of other foreigners so 
that they enjoyed the full rights granted to aliens by internal law of the 
country. The border states like Finland, Poland, and others which had 
made peace with the Soviet Government and had recognized it not only de 
facto but also de jure, treated the refugees according to the stipulations in- 
cluded in the peace treaties or to the conventional rules of the right of 
asylum.’ 

For both legal and economic reasons, the states were unwilling to take the 
obvious and easiest way of settling the status of the refugees; that is, by 
naturalization. In strict law, the refugee might still be a national of his 
country of origin or there was the possibility that he might later aspire to 
reénter it and resume again a national status. Moreover, those who left 
permanently might wish to go to several other countries before definitely 
deciding upon a new country. From the economic side, there was the fear 
that the refugee, if nationalized, might more easily become a charge on public 
assistance. Far from wishing to extend their obligations by permanently 
accepting so many refugees, many countries even desired to refuse them 
entry or to rid themselves of refugees already within their boundaries. On 
the other hand, many of the Russian refugees refused naturalization on the 
ground of not wanting to be disloyal to their country of origin. 

Although the status of the Russian refugees had been temporarily solved 
by the individual governments, the problems connected with their relief and 
settlement forced those governments especially affected to seek some more 
general scheme of protection. In May, 1921, the Czechoslovakian Govern- 
ment addressed the League of Nations, expressing its belief that a satisfac- 
tory settlement could be found only by joint action of the governments.*® 

5 Bulgaria, Serbia, and others. 

* Belgium, League of Nations Official Journal, July/August, 1921, Annex 3; Denmark, 
tbid., Annex 10; Greece, ibid., November, 1921, p. 1006. 

7 The Treaty of Riga, signed March 18, 1921, arranging peace between the Sovict Union 
and Poland, provided that all Russians in Poland could retain Russian nationality, their 
interests being officially placed under the diplomatic and consular protection of the Moscow 
Government. The Russians in Poland, who included great numbers of refugees, had the 
choice, however, of accepting or refusing this protection. Those who did not wish to recog- 
nize the Soviet Government and refused its protection were accorded in Poland the right of 
asylum. Cf. League of Nations Official Journal, 1921, p. 486, Annex 9, and ibid., November, 
1921, p. 1006, Annex 7. 

* League of Nations Document, C.126.M.72.1921.VII, p. 6. They suggested concen- 
trating activities under the League of Nations in view of the manifold problems involved. 
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It was felt that an institution like the League of Nations could combine the 
moral authority * to represent the rights of the refugees with a practical ap- 
preciation of the problems of the states which lodged these people. It 
seemed to be the right agency for negotiating the refugee question, the more 
so since it had just successfully contributed to the solution of a similar ques- 
tion of international scope, the repatriation of prisoners of war. The new 
responsibility was accepted, and Dr. Nansen, who had directed the repatria- 
tion of the prisoners of war, was appointed by the Council of the League on 
August 20, 1921, as ““High Commissioner on behalf of the League in connec- 
tion with the problem concerning Russian Refugees in Europe,” with the 
threefold task of arranging the coérdination of the relief work for the refugees, 
securing a definition of the legal status of refugees, and considering a solution 
through repatriation to Russia, employment in the countries where they 
were then residing, or emigration to other countries. 

It was already apparent that the problem of the movement of refugees to 
overseas countries differed from that of their movement in Europe. In 
Europe it was vital to have the right of asylum recognized, and then to make 
arrangements whereby the refugee could get employment either in the origi- 
nal hospitable country or in another country. In order to travel, he needed 
an identity paper and the possibility of obtaining visas. With the increased 
number of boundaries in Europe since the Peace Treaties, and greater 
stringency in regard to passport regulations and visas, these were problems 
of considerable complexity. In the overseas countries, the problem was one 
ofimmigration. Refugees were on the same footing as other immigrants and 
subject to severe restrictions. No special concessions were given to them, 
and they might be discriminated against, and often were, because the re- 
ceiving country stipulated the possibility of returning its immigrants to their 
country of origin if they proved unsatisfactory. 

Owing to the complexity of the problem and the varying situations which 
had to be met, the efforts which were made were purely empirical. The 
first steps were taken with a view to alleviating the immediate situation, the 
more so since until 1924 repatriation to Russia was looked upon as a possible 
eventual solution for the greater part of the Russian refugees. 

The most urgent need was for a form of identity certificate for the refugees, 
and generally accepted regulations governing its use. Since the war, pass- 
ports have been of vital necessity not only for movement between countries, 
but, particularly in Europe, for normal existence within countries. Pass- 
ports not only establish the holder’s identity, but determine special rights 
and duties, both in domestic and international relations. They are not only 
documents of travel and identity, necessary to enter one country from 
another, but also to obtain work, to participate in the benefits of social in- 
surance, and to obtain a permit of sojourn. With increasing frequency, 


* Cf. Switzerland, League of Nations Official Journal, July/August, 1921, p. 486; League of 
Nations Documents, C.277.M.203.1921.VII, and C.132.M.73.1921. 
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strict measures such as imprisonment or expulsion were taken against those 
who did not possess passports.!° Several governments, e.g., Czechoslovakia 
and Germany, had already taken the initiative in giving provisional papers 
to refugees, but these certificates had not been recognized by other states and 
therefore could not serve in lieu of passports for visa and permit purposes. 

After a preliminary conference an International Governmental Con- 
ference was called in July, 1922,’ which drafted an arrangement laying down 
a formula for papers of identity of which the validity would be recognized by 
all adhering countries. This certificate, which was approved by the League 
Council, was not identical with a national passport, although it is generally 
called a Nansen Passport. It was valid for one year only, and not for return 
to the issuing country unless it was specially authorized on the certificate. 
Within its limits, it was an identity paper of international validity for Rus- 
sian refugees, intended as a substitute for a national passport." Twenty- 
four governments had accepted this Nansen Certificate by the end of 1922, 
and a further twenty-eight followed later. An Arrangement of May 31, 
1924, extended the provisions of the Arrangement of July 5, 1922, to Ar- 
menian refugees '* which were scattered throughout different countries, 
particularly Syria and Greece. This was accepted by thirty-eight states. 

The identity certificate became an important legal instrument for the 
refugees. It enabled them to travel to destinations where it was possible for 
them to obtain employment or to join friends willing to support them. On 
the other hand, it became of considerable value, too, to governments, ‘‘which 
could by these means, ascertain with greater accuracy the number of Russian 
refugees on their territories, and facilitate their departure elsewhere, and 
more especially to those Governments which, having recognized the Soviet 
Government, might have found it difficult to recognize the Russian refugees 
except through the intermediary of the League.”’ 

Practical experience of the application of the arrangement, however, dis- 
closed certain defects. For a satisfactory solution of the problem, it was 
essential that the system of identity certificates should be generally recog- 
nized and applied. Although the two Arrangements secured wide recogni- 
tion, the extent of practical application, in many countries, fell far short of 
the standard necessary to give the refugees the benefits contemplated when 
the systems were recommended. Some countries had difficulties in harmo- 


10 EF. Reale, Le Régime des Passeports et la Société des Nations, Paris, 1931, pp. 167 and 197. 

11 League of Nations Official Journal, 1921, p. 899, and Conference on the Russian Refugee 
Question, Resolutions, Aug. 26, 1921, C.277.M.203.1921.VII. 

12 Held in Geneva, July 3 to 5, 1922, under the presidency of Dr. van Hamel, Director of 
the Legal Section of the Secretariat. Cf. Official Journal, August, 1922, p. 926. 

13 Official Journal, August, 1922, p. 926. Arrangement with respect to the issue of certifi- 
cates of identity to Russian refugees, July 5, 1922, Treaty Series, No. 355, Vol. XIII, p. 237. 

14 Also non-member states adhered to it, e.g., Germany, Mexico, in 1922. 

1 Document: Ref./General/1-1931 (Arrangements), p. 4 (C.L.72(a).1924). 

16 Document A.30.1923. XII, p. 4. 
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nizing their relations with the Soviet Government with the provisions of the 
Russian Refugee Identity Certificate Arrangement. Other governments 
had administrative difficulties in connection with the issue of the certificates. 
Countries were also unable to distinguish between the applications of bona 
fide refugees and those of persons who, although technically entitled to the 
certificates, were not really political refugees. The state of uncertainty led 
to the reaction that the immigration countries regarded the holders of the 
identity certificates with a certain amount of apprehension. The lack of a 
return permission of the certificate became a special obstacle to emigration. 
Certain immigration countries which in principle were willing to receive 
suitable refugees, had, according to their immigration laws, to be able to send 
back to the country of origin immigrants who might prove to be undesirable. 
Some countries had adjusted such defects by decrees and administrative 
practice. Uniformity, however, was essential for an efficient operation of 
the system. 

The realization that repatriation was not a possible solution of the refugee 
problem, coupled with existing unsatisfactory conditions, led to further 
efforts to meet the needs of both refugees and hospitable countries, through 
an improvement and regularization of the handling of legal questions. On 
behalf of the League Council, Dr. Nansen convened an Inter-Governmental 
Conference at Geneva on May 10, 1926,!’ to consider the improvement of the 
Arrangements concerning refugee identity certificates. He urged a universal 
application of the identity certificate system (which he wanted to call a 
passport system), and asked the states to accept the principle of permitting 
on the passport the return of refugees. He suggested that on each passport 
could be placed the permis de séjour, and the entrance, exit and transit visas, 
and that these should be given free of charge to indigent persons. He also 
proposed a definition of persons entitled to refugee passports. 

The definition of the term ‘“‘refugee’’ which was laid down in the Arrange- 
ment of 1926 was limited to the Russian and Armenian refugees, and read as 
follows: 

Any person of Russian origin (respectively, Armenian origin, formerly 
a subject of the Ottoman Empire) who does not enjoy, or who no longer 
enjoys, the protection of the Government of the Union of Soviet Socialist 


Republics (respectively, of the Government of the Turkish Republic) 
and who has not acquired another nationality.'® 


The Arrangement foresaw permission to return to the hospitable country 
and general application of the system of identity certificates. As suggested, 
it provided for entrance, exit and transit visas, for transport facilities, for the 
issue of identity certificates gratis to indigent refugees, and for the mention- 
ing of children on the identity papers of their parents. A revolving fund for 

" League of Nations, VIII. Transit. 1926. VIII.5. 


18 Arrangement relating to the issue of identity certificates to Russian and Armenian 
refugees, May 12, 1926, Treaty Series, No. 2004, LX X XIX, p. 47. 
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settlement was to be created through an annual fee in the form of a ‘‘Nansen 
stamp” issued by the High Commissioner and cancelled by the national 
authorities in each country when the identity certificates were issued. The 
execution of the Arrangement was again entrusted primarily to the national 
authorities in each country. It contained, however, certain recommenda- 
tions for codperation between the national authorities and the High Com- 
missioner and his delegations. This Arrangement was applied only by 
twenty-three governments, and thus the universal application which had 
been hoped for was not secured. More than half of the interested states 
continued to apply only the provisions of the first Arrangements. 

According to various sources, it was estimated that there were about 
19,300 Assyrian and Assyro-Chaldeans and 150 Turkish refugees,'® in addi- 
tion to about 150,000 other refugees, situated primarily in Central Europe, 
who were without protection *° and were in the same circumstances as the 
refugee groups already defined by the League. There were also Itaiian 
refugees who needed the assistance and aid of an international institution. 

Although the High Commissioner expressed the opinion that the refugees 
mentioned above fell within the definition of the term “refugee’”’ outlined in 
the Arrangement of 1926, only the Assyrians, Assyro-Chaldean and Turkish 
refugees were put under the protection of the League through an Arrange- 
ment of June 30, 1928.24. No responsibility was taken in regard to the other 
refugees. The attempt to make available the ‘‘Nansen passport” for state- 
less persons in general had also failed when the question of an identity and 
travel document for other refugees and stateless persons had been negotiated 
at the Passport Conference in May, 1926, and had been discussed at the 
Third General Conference on Communications and Transit, held from Au- 
gust 23 to September 2, 1927,in Geneva.”*. The Italian delegation, supported 
by others, vigorously opposed the inclusion of those who are refused pass- 
ports and cannot apply for them, either for political or material reasons. 
Provisions for them had to be left out of the final reeommendations,”* which 
suggested the use of a uniform document of identity and travel.% It is 
interesting to note that this document was later provisionally adopted for 
German refugees.”® 


1® Document A.28.1930.XITI, p. 3. 

20 Document XIII.Refugees.1927.XIII.3. 

21 The Arrangement of June 30, 1928, regarding the Extension to Other Categories of 
Refugees of Certain Measures taken for the Benefit of Russian and Armenian Refugees con- 
tains definitions of ‘‘Assyrian, Assyro-Chaldean and Turkish refugees,”’ similar to those given 
for Russian and Armenian refugees. It provided for the extension to the former categories 
of the provisions of the Arrangements of 1922, 1924, and 1926, and twelve states adhered. 
Document A.28.1930. XIII, p. 2. 

22 League of Nations Doc., Transit.1927.VIII.15. III. 

23 Document A.78.1927; and E. Reale, op. cit., p. 164. 

*% Documents C.245.M.84.1929.VIII; C.216.M.81.1929.VIII, p. 15 (Resolutions). The 
resolutions were adopted by the Tenth Assembly on Sept. 21, 1929. Document A.66.1929. 
VIII. % Cf. infra, p. 692. 
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An Inter-Governmental Conference took place in Geneva from June 
28-30, 1928, and for the first time there was a comprehensive consideration 
of all aspects of the legal status of the refugees." It resulted in an Arrange- 
ment relating to the Legal Status of Russian and Armenian Refugees,”’ 
which recommended that the High Commissioner, through his representa- 
tives in the different countries, should exercise a number of quasi-consular 
functions, such as certifying the identity and civil status and the character of 
the refugees. It further recommended that the personal status of the refu- 
gees should be determined by the law of domicile, or if they had no domicile, 
by the law of residence; that the refugees should enjoy certain rights usually 
granted to foreigners subject to reciprocity; that they should benefit from 
free legal assistance; that restrictive regulations concerning foreign labor 
should not be applied rigorously to the refugees; that there should be relaxa- 
tion of expulsion measures; that there should be taxation equality with na- 
tionals; and that the obtaining and prolonging of passports and visas and 
acceptance of the return clause should be facilitated. 

In 1928, the Ninth Assembly approved these arrangements and especially 
urged that governments should not expel refugees from their territories until 
another country was willing to receive them. Twelve states adhered to this 
arrangement.”® 

“Desiring to secure the most effective possible action on the Resolution 
contained in the Arrangement concerning the legal status of Russian and 
Armenian Refugees,” France and Belgium signed an Agreement concerning 
the Functions of the Representatives of the League of Nations High Com- 
missioner for Refugees, on June 30, 1928.2 This Agreement, open to the 
accession of all states and regulating the functions of the local representa- 
tives in proving the refugee’s identity and status, was not ratified. There- 
fore, its legal authority has been questioned and it has not been upheld in 
the courts of France and Germany. It remains a model, however, of an 
arrangement which would greatly facilitate the work for the refugees. 

As has been seen, the function and status of the High Commissioner re- 
mained very uncertain, but his responsibility was to codrdinate and direct 
the efforts of the governments and charitable organizations. Until 1924 his 
office was thought of merely as a passing emergency measure. During 1925 
to 1929 the employment and settlement services of the High Commission 
formed a temporary section of the International Labor Office.*® Dr. Nansen 


** The discussion was based on a memorandum of May 21, 1928, prepared by a committee 
of Russian and Armenian legal experts in consultation with the High Commissioner. Docu- 
ments Préparatoires et Procts-Verbaux de la Conférence Intergouvernementale pour le Statut 
Juridique des Réfugiés. Document XIII.Refugees.1930.XIII.1, p. 14. 

27 League of Nations Treaty Series, No. 2005, Vol. LX X XIX, p. 53. 

*8 Document: Ref./General/1-1931, p. 16. 

29 League of Nations Treaty Series, No. 2126, Vol. XCIII, p. 377. 

3° The administrative work was centralized in the hands of the Assistant High Commis- 
sioner who was also the Chief in charge of the Refugee Section of the International Labor 
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and M. Albert Thomas planned to organize settlements in the form of agri- 
cultural communities. The scheme was to be financed by the emigration 
and the immigration countries, together with the League of Nations. These 
far-sighted plans of mass settlement, however, failed through inability to 
secure necessary funds. 

During its next stage, the refugee work chiefly required services for the 
consolidation and execution of the various measures which had been adopted 
by the successive inter-governmental conferences with a view to providing the 
refugees with a more normal existence.*' The work was thus re-transferred 
from the International Labor Office to the League. The Council attached 
to the High Commissioner an Inter-Governmental Advisory Commis- 
sion of representatives of thirteen governments as an advisory body to the 
Council for the political and legal aspects of the refugee work. During the 
year 1930, the office of the High Commissioner was incorporated, temporarily 
and as an experiment, in the Secretariat of the League. 

By 1930, the League had begun to consider steps to limit its activity in 
the hope that the problem might be solved in the near future. Before a final 
decision about the future of the work had been taken, Dr. Nansen died, in 
May, 1930. There was a strong tendency among League members and 
other groups to rid themselves of the responsibility for the refugee work, but 
the Tenth Assembly in its Sixth Committee considered it necessary to con- 
tinue the international work for the refugees fora time. It was decided that 
the work should be wound up in ten years. 

The Assembly in 1930, on the recommendation of the Inter-Governmental 
Advisory Commission® and the Secretary-General of the League, decided to 
create an autonomous organization “under the direction of the League of 
Nations, on the basis of the principles of the Covenant.’** This office, the 
“Nansen International Office for Refugees’’,** was to be charged with the 
humanitarian tasks relating to the maintenance of the refugees and their re- 
lief, employment and settlement, while the Secretariat remained responsible 
for the juridical aspects relating to the legal protection, civil rights and the 
status of refugees as defined by the various inter-governmental arrangements. 
As a matter of practical administrative convenience, however, the office and 


Office. Dr. Nansen, however, as League High Commissioner, still retained the responsi- 
bility for the political and legal aspects of the refugee problem. 

League of Nations Document, A.33.1928. VIII. 

3% Document A.34.1930. XIII. 33 Document A.29.1930. XIII. 

34 The office was called into being in April, 1931. Cf. Official Journal, Special Supplement, 
Minutes of the Sixth Committee, 1930, p. 84, for more details about the character and nature 
of the office. The organs of the office are: The Governing Body, with 12 members consisting 
of the President, nominated by the Assembly, 4 members by the Inter-Governmental Ad- 
visory Commission for Refugees, 2 members by international relief organizations, 3 members 
by the Advisory Committee of Private Organizations working for refugees, the Secretary- 
General of the League, and the Director of the International Labor Office; the Managing 
Committee; and the Finance Committee. 
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its representatives in the seventeen countries were requested to act as the 
agents of the League Secretariat for the legal questions.** 

In view of the plans for the liquidation of the Nansen Office not later 
than December 31, 1938,* the Inter-Governmental Advisory Commission 
for Refugees *7 in August, 1931, recommended assuring protection for refu- 
gees by establishing a convention which would replace the recommendations 
of the earlier arrangements with binding stipulations. This was the more 
necessary as the growing economic depression, coupled with the lack of uni- 
formity in the treatment given to refugees, had brought on a grave crisis 
for the refugees. There was an increasing tendency on the part of certain 
governments to expel from their territories refugees whose certificates of 
identity and travel had expired, but who were not in possession of entry 
visas to neighboring states. This practice was aggravated by the growth of 
unemployment. Certain states enacted legislation which prohibited em- 
ployers from taking on foreign laborers, and in consequence many refugees 
lost their work.*® Government measures of relief for the unemployed 
amongst their own nationals were not generally extended to unemployed and 
stateless aliens, and the unemployed refugees *® were forced to resort to illicit 
means of livelihood. In order to live and to maintain their families, many 
procured false papers or penetrated secretly into states where they hoped 
there might be better opportunities. The result was a succession of trials, 
imprisonment and expulsion. The latter move confronted the refugees 
with a conflict between two sovereign wills, the one expelling them, the other 
forbidding their entry.4° There was no place left to go, and in many cases 
vagrancy or suicide were the only alternatives of the refugee. The gov- 
ernments, on their side, spent enormous sums without achieving any solu- 
tion. 

This increasingly serious situation focused attention on the proposal for 
a more binding instrument than the earlier agreements, which only submitted 


% Austria, Belgium, Bulgaria, China, Czechoslovakia, Danzig, Finland, France, Germany, 
Greece, Estonia, Latvia, Lithuania, Rumania, Syria, Turkey, Yugoslavia. Cf. Document 
A.24.1932, p. 2. 

% It had been originally decided to terminate the office not later than Dec. 31, 1939. 

37 Document A.31.1931. 

** #.9., Poland promulgated a law on Apr. 6, 1931, according to which no foreigners 
domiciled in Poland after January, 1921, could be employed without special authorization 
foreach case. In France two laws of 1926 and 1932 were directed against foreign workers. 
The decree of Feb. 6, 1935, made renewal of working permits almost impossible. Cf. the 
Report on Russian, Armenian, German, and Saar Refugees in France by the Save the Chil- 
dren Fund, London, May, 1935. 

% Cf. N. Bentwich, The International Problem of Refugees, Geneva, 1935, p. 9, and J. P. A. 
Frangois, loc. cit., pp. 329 and 370. 

“Cf, J. P. A. Francois, loc. cit., p. 324, for details; M. Hansson, The Refugees and Their 
Fate, Geneva, 1937, p. 17; B. Trachtenberg, “‘L’expulsion des apatrides,’’ Revue de Droit Inter- 
nationale, 1936, Vol. 17, p. 552. 

“| France spent three million francs per annum for imprisonment of such cases. 
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recommendations to governments. After careful preparation, the Nansen 
International Office, with the Inter-Governmental Advisory Committee, ” 
submitted a draft to the Inter-Governmental Conference of October 26-28, 
1933, which sought to meet the most urgent needs of the existing situation of 
Russian and Armenian refugees. The Convention,“ adopted by the four- 
teen participating states “‘ and open to subsequent accessions, introduced a 
new stage in the efforts to achieve an international legal status for refugees, 
by putting forward a set of rules governing important aspects of the refugee 
problem. It was a culmination of the previous empirical efforts on behalf of 
Russian, Armenian, Assyrian, Assyro-Chaldean, Turkish and assimilated 
refugees, and although it did not in itself solve the question, it facilitated 
efforts for its solution. 

The Convention improved the Nansen Certificate system in regard to the 
period of validity as well as to the right to return to the hospitable country; 
it restricted the practice of expulsion; and it adopted the general provisions 
laid down in the previous arrangement. It regulated points of international 
law; secured freedom of access to the law courts, and the most favorable 
treatment in respect to welfare, relief, and taxation; it exempted the refu- 
gees from the reciprocity principle; it provided for the optional institution 
of refugee committees in every country, and it foresaw certain modifications 
of the measures restricting employment. Although the provisions in regard 
to expulsion,“ employment, and education did not go far enough to solve the 
problem of the legal status of the refugees, the Convention provided a great 
improvement in this regard. Unfortunately, the eight states which acceded 
to the Convention * did so with reservations which “‘in certain cases, appre- 
ciably restrict its value, particularly as regards the refugees’ right to work.’’48 

A new problem faced the Fourteenth Assembly in 1933, as a consequence 


42 Document C.266.M.136.1933, p. 5. 

4 Documents C.650(1)M.311(1).1933, and C.650(a)M.311(a).1933. 

44 Austria, Belgium, Bulgaria, China, Czechoslovakia, Estonia, Finland, France, Greece, 
Latvia, Poland, Rumania, Switzerland, Yugoslavia. 

4 Most agreements concerning aliens are embodied in bilateral trade and immigration 
treaties and conventions. The refugee has no state to negotiate and conclude conventions 
on his behalf. This situation could be remedied only by a formal convention between states 
defining the international status of refugees. 

“ Article 3 provides “that Governments agree not to expel refugees except for reasons of 
national security and public order—a term which unfortunately lacks precision.”” Cf. Mr. 
Hansson in his Special Report: A.27.1936. XII, p. 10. 

47 The Convention came into operation in 1935 through ratification by Bulgaria, Czecho- 
slovakia, and Norway. Belgium, Denmark, France, Great Britain and Italy adhered later. 
The United States, Estonia, Finland, Greece, Iraq, Latvia, Sweden, and Switzerland inti- 
mated that they would not accede to the Convention since “‘refugees already enjoy in their 
respective countries the majority of the rights provided for under the Convention or even 
more.” Cf. A.21.1937.XII, p. 5. 

48 Mr. Hansson, Acting President of the Governing Body of the Nansen International 
Office in his Special Report to the Seventeenth Assembly: A.27.1936. XII, p. 9. 
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of persecution and dismissal by the National Socialist Government in Ger- 
many on grounds of race and political opinion.*® 

The Nazi ideology is opposed to the liberal conception of the rights of 
man, especially to the freedom of thought and equality of citizenship with- 
out distinction of creed and race. A relatively short time after the coming 
into power of the Nazi Government, liberals, socialists, pacifists, Jews and 
Christians of Jewish ancestry were pushed out of public office, government 
employment, social services, the liberal professions, and business.*® Other 
laws and decrees * deprived of their German citizenship ‘‘non-Aryans” and 
those to whom the National Socialist State is opposed, because of their origin 
or political views. In addition, the denationalization of particular individ- 
uals (that is, the annulment of their German nationality) was carried out on a 
large scale and took two principal forms: the revocation of naturalization on 
racial grounds, and the withdrawal of nationality on political grounds.” 
About 150,000 Germans left the country as a result of these measures.® 

The whole German refugee question was brought before the Assembly ™ 
in 1933 by the delegation of The Netherlands, and considered as a technical 
problem. Due to the objections set forth by the German delegate, the As- 
sembly compromised, and the High Commission for the Refugees from 


* It is estimated that during the spring and summer of 1933, the exodus comprised about 
60,000 individuals. Ever since, other Germans have left their country. The figure 150,000 
is given in the report of the Committee of Three to the Council at its 101st Session, May, 
1938. A detailed account of the German refugee question is given in N. Bentwich, The 
Refugees from Germany (Apr. 1933 to Dec. 1935), London, 1936. He was the Director, 
under Mr. J. G. McDonald, of the High Commission for Refugees (Jewish and Others) coming 
from Germany. Cf. also O. J. Janowsky and M. Fagen, International Aspects of German 
Racial Policies, New York, 1937. 

5° Letter of Resignation of James McDonald, High Commissioner for Refugees (Jewish 
and Others) coming from Germany, London, Dec. 17, 1937, p. 31; also International Concili- 
ation, 1936, p. 109. 

51 Gesetz tiber den Widerruf von Einbiirgerungen und die Aberkennung der Staatsangehérigkeit 
vom 14. Juli 19338 (R. G. Bl. 1933.1, p. 480); Durchfiihrungsverordung vom 26. Juli 1933. 
Cf. Scelle, Revue critique de droit international, 1934, p. 63; and B. von Stauffenberg, ‘‘Die 
Entziehung der Staatsangehbrigkeit und das Vélkerrecht,” Zeitschrift fur ausléndisches Recht, 
1934, Vol. IV, p. 261. The law of Sept. 15, 1935 (R. G. BI. 1935, p. 1146), withdraws citizen- 
ship from persons of non-German blood. 

8 McDonald, Letter of Resignation, p. 31. 

‘3 The largest part went to France, Czechoslovakia, and Holland, which extended the right 
of asylum and did not require compliance with the passport regulations. Many went to 
Belgium, Denmark, England, Austria, Italy, Luxemburg, Switzerland, and to Spain, Yugo- 
slavia and Poland. A large stream was directed overseas, primarily to the United States and 
to Palestine. 

“ The Council had already been engaged, in May, 1935, with the German question. The 
“Bernheim Petition” accused the National Socialist Government of having violated the 
spirit and letter of the German pledge of 1919 in regard to minorities, and the Upper Silesian 
Convention of 1922. League of Nations Official Journal, 1933, pp. 838 and 934. For de- 
tails cf. also Janowsky, op. cit., p. 110; Official Journal, Spl. Supp., Records of the Fourteenth 
Assembly, 1933, Plenary Meetings, p. 29, and Minutes of the Sixth Committee, p. 41. 


692 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Germany was set up as an autonomous organization, created by the League 
but responsible to its own Governing Body and not to the Council of the 
League. Mr. James G. McDonald, an American, was appointed by the 
Council as ‘‘High Commissioner for Refugees (Jewish and Others) Coming 
from Germany” and fifteen states were invited to send representatives * 
to the Governing Body, which was formally set up in December. In con- 
trast to the Nansen International Office, the funds for the settlement of the 
German refugees, as well as for the administration of the Office, were pro- 
vided by private contributions. 

Among the duties *”? of the High Commissioner for German Refugees, was 
that of negotiating with governments on technical questions such as pass- 
ports, identification papers, permits of residence and of work, and on the ad- 
mission of groups of refugees into countries where there was a possibility of 
their absorption. 

The German refugees, whether deprived of their nationality, or, as was 
more common, still German nationals but deprived of the use of German 
passports, were not eligible for Nansen passports, nor could they obtain the 
document of identity and travel given to persons without nationality or of 
doubtful nationality. They did not come within any of the categories hith- 
erto foreseen in the international arrangements. They were thus in a critical 
situation, many of them being without passports or equivalent papers, 
and unable to go into another country without risking the danger of being 
driven back to Germany or being imprisoned and later expelled. While 
Mr. McDonald foresaw as one of his tasks as High Commissioner °° the issue 
of documents of identity and travel to refugees without passports, the Gov- 
erning Body considered it inadvisable to institute a special traveling paper for 
German refugees. It suggested that the governments of the countries where 
the refugees resided, should give the document of identity and travel for 
apatrides which had been recommended by the Conference on Communica- 
tions and Transit in 1927.58 This measure would enable the German ref- 
ugees to get the documents immediately, as it would not be necessary to wait 
for an international convention or agreement for their adoption. 

The Administrative Body recommended that the documents of identity 
and travel given by governments to the refugees who resided in their coun- 
tries, should be valid for one year and be endorsed with a return clause. 
They were to be recognized by other states either for entry or for transit. 
Further recommendations were later made to the interested governments in 

& He was appointed by the Council on Oct. 26, 1933, and his resignation became effective 
on Dec. 31, 1935. 

5 The United States of America, Argentina, Belgium, Brazil, Czechoslovakia, Denmark, 
France, Italy, Netherlands, Poland, Spain, Sweden, Switzerland, United Kingdom, Uruguay. 
Spain, Argentina and Brazil did not accept. Yugoslavia was added. 

57 Report of the Second Meeting of the Governing Body, held in London, May 2-4, 1934. 

58 Cf. his opening speech at the First Meeting of the Governing Body, Dec. 5, 1933. 

58a Cf. supra, p. 686. 
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regard to the renewal of certificates before their expiration and in regard 
to visas. It was also recommended that the charge for these should be 
as low as possible and that in the case of destitute persons there should be no 
charge. 

After negotiations with the German Government, German consuls were 
instructed by their Foreign Office to give notice in writing when they refused 
to extend or to grant a passport. The refugees were thus able to prove the 
impossibility of getting papers from their country of origin, a stipulation 
made by a number of the hospitable countries and previously difficult to 
satisfy. 

A uniform regulation in practice, however, was not achieved. As with the 
application of the Arrangement of 1928 in regard to the certificates of Rus- 
sian and Armenian refugees, the application of the recommendations in 
regard to the documents of identity and travel for the German refugees 
varied a great deal.5® Some states such as Great Britain, Czechoslovakia, 
Sweden, and Poland, were willing to give certificates valid for a year if other 
states would do the same, but France and Switzerland limited the duration 
to six months, and other states made the duration dependent upon special 
circumstances. The right to return during the validity of the document was 
accorded by some states, while others asked a special visafor return. Almost 
all the governments recognized the validity of the documents, but most of 
them asked special visas for admission to their territory. The United 
States Government declared itself ready to extend the same treatment to 
holders of papers of identity and travel, Nansen passports or even of simple 
affidavits, as to holders of national passports. 

As the High Commissioner had not the authority of the League behind 
him, he was able to achieve even less than the Nansen Office. Work and 
residence permits became increasingly difficult to procure. The German 
refugees, like the Russians and Armenians under the Nansen Office, suffered 
through the exclusion of aliens from employment during the economic 
depression.*® For them also began the vicious circle* of unemployment, 
notice of expulsion, and evasion or entry into another country without per- 
mission, both of which led to imprisonment. 

Another refugee group, the Saar refugees, who had to flee from the Saar 
basin after it was reunited with Germany in 1935, complicated the adminis- 
tration and solution of the German refugee problem.” It was estimated that 
the group comprised about 3300 inhabitants of the Saar territory and some 

‘* Fourth Meeting, July 17, 1935, p. 18. Cf. also, E. Reale, Le Probléme des Passeports 
(Extrait du Recueil des Cours, Acad. de Dr. Int.), Paris, 1935, p. 78. 

* Cf. Report of the Fourth Meeting, p. 18. 

" Belgium and Holland at first surreptitiously expelled great numbers of German Jews 
into each other’s countries. Later they agreed not to expel into each other’s territory 
German refugees found in their countries, whether coming from Germany or from a third 


state. Cf. Francois, loc. cit., p. 322. 
Document C.233.1935. XII. 
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1500 from Germany who had taken refuge in the Saar after 1933.8 The 
French Government urged that assistance to the emigrants from the Saar 
should be regarded as a League responsibility in view of the fact that they 
had been subjects of the League and had presumably voted for the con- 
tinuance of League administration. The Nansen International Office 
was entrusted with the protection of refugees from the Saar, but the Nansen 
passport system was extended only to 

all persons who, having previously had the status of inhabitants of the 

Saar, have left the territory on the occasion of the plebiscite and are not 

in possession of national passports.™ 


Those who had come from Germany to the Saar had to look for help to the 
High Commissioner for Refugees (Jewish and Others) Coming from 
Germany. 

Though faced with many difficulties as to status, and in the general situa- 
tion, Mr. McDonald laid a sound foundation for the work of the Office. 
With his letter of resignation of December, 1935, exposing the condition 
of non-Aryans and of “politically unreliable” persons in Germany, and the 
probability of further large emigrations, he aroused public interest and 
concern which stimulated the efforts of governments and of the League on 
behalf of German refugees. 

The duties of the High Commissioner for Refugees from Germany were 
taken over by Sir Neill Malcolm, an Englishman. He was appointed by the 
Council of the League on February 14, 1936. The position of the new High 
Commissioner differed from that of Mr. McDonald in that he was a League 
official and obtained the sums for administrative expenses directly from the 
League. He was responsible to the League and had the assistance of the 
Secretariat, but had no Governing Body of government representatives. 
The High Commissioner was entrusted with the responsibility of improving 
the legal status of the refugees and of studying the conditions of placement 
and finding employment. Humanitarian work was left to the private or- 
ganizations, and the form of liaison with them was left to the discretion of 
the High Commissioner. Thus the High Commission was established on a 
plan somewhat analogous to that of the High Commissariat for Russian and 
Armenian Refugees, of Dr. Nansen. 

A travel document for the German refugees had been secured relatively 
easily, but great efforts by the High Commissioner were needed to reach an 
agreement on a general legal status for the refugees, in order to secure to 
them a certain legal and political protection similar to the provisions for 
the Russian and Armenian refugees laid down in the Arrangement of 1928. 

* Cf. Document A.27.1936.XII, p. 5, No. 13, and N. Bentwich, The Refugees from Ger- 


many, p. 65. Later figures give 7,000 to 8,000 refugees from the Saar. 
* Document C.L.120.1935.XII. Seventeen states acceded to the Arrangement of May 


24, 1935. 
6% Documents A.VI/1936 and A.19.1936.XII, p. 2. 
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In July, 1936, an Inter-Governmental Conference® drew up a Provisional 
Arrangement which defined the term ‘‘refugee coming from Germany” and 
provided for the issue by governments of a certificate of identity similar to 
the Nansen passport.®’ In addition to general rules concerning expulsion and 
re-conduction, the Arrangement dealt with the personal status of refugees. 

There were still serious difficulties,®* however, among them the conditions 
under which permission to work might be obtained, and various measures of 
social assistance and welfare, which charitable organizations could not be 
expected to handle indefinitely. Moreover, the definition of the term “‘refu- 
gee,’ which reads as follows: ‘‘refugees coming from Germany shall be 
deemed to apply to any person who was settled in that country, who does 
not possess any nationality other than German nationality, and in respect of 
whom it is established that in law or in fact, he or she does not enjoy the pro- 
tection of the Government of the Reich,’”’ did not include the apatrides 
among the German refugees who had been deprived of their nationality. 

This provisional arrangement was followed by the adoption of a conven- 
tion ®*® which was the outcome of an Inter-Governmental Conference 7° held 
from February 7-10, 1938. The definition of ‘refugee’ in this Convention 
included apatrides. It was as follows: 


(a) Persons possessing or having possessed German nationality and not 
possessing any other nationality who are proved not to enjoy, in 
law or in fact, the protection of the German Government. 

(b) Stateless persons not covered by previous Conventions or Agree- 
ments who have left German territory after being established there- 
in and who are proved not to enjoy, in law or in fact, the protection 
of the German Government. 


It did not include, however, “persons who leave Germany for reasons of 
purely personal convenience.” 7! 


8 Belgium, Czechoslovakia, Denmark, Ecuador, France, Ireland, Latvia, Netherlands, 
Norway, Poland, Rumania, Sweden, Switzerland, United Kingdom, and Uruguay were 
represented. The United States of America and Finland were represented by observers. 

*? Document A.19.1936.XII, Appendix 1, p. 8. The Arrangement was signed by six 
states: Belgium, Denmark, France, Netherlands, Norway and Switzerland. It went into 
effect on Aug. 4, 1936. Cf. ibid., p.4. Later Spain and several other states which have not 
signed the Arrangement, put it into practice, e.g., the United Kingdom. 

88 Ibid., p.4. The High Commissioner’s Report to the Seventeenth Ordinary Session of 
the Assembly. 

6° Document C.75.M.30.1938.XII. Convention concerning the Status of Refugees Com- 
ing from Germany, of Feb. 10, 1938, and C.75(a).M.30(a).1938.XI1I, Final Act. 

7 Delegates were sent by Belgium, Czechoslovakia, Cuba, Denmark, Spain, France, 
Luxemburg, Norway, Netherlands, Poland, Portugal, Sweden, Switzerland, United Kingdom, 
while the United States of America, Yugoslavia and Finland sent observers. See the draft 
Convention drawn up by the High Commissioner in Document A.17.1937.XII, Appendix, 
p. 6. 

11 This term needs to be more specifically defined. The stipulation of the Swiss delegate, 
that any economic, fiscal or military reason should be considered as purely personal, seems 
to be very broad. 
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Article 5 of the Convention states that measures of expulsion and repatria- 
tion should be taken only through considerations of public order or national 
security.” Articles 9 to 17 give the refugees an economic and social status 
similar to that provided by the Convention of 1933. Most of the states, 
however, which signed the Convention made a reservation as to the exemp- 
tion of the reciprocity clause and as to the application of Article 9 concerning 
the right to work. These reservations considerably weaken the value of the 
Convention. Nonetheless, the advantage of a general convention was 
extended to German refugees,” providing them with some legal, economic 
and social standing. 

The general situation of the refugees for whom responsibility had been 
accepted, was far from satisfactory, however, and the League of Nations was 
forced by the actual developments to reconsider its responsibility in regard to 
the refugee problem. The Norwegian delegate proposed to the Sixteenth 
Assembly in 1935 that it should consider the extension of the existing 
work to all groups of refugees, and the codrdination or centralization of 
activities.“* The British delegate, Lord Cranborne, declared that in view of 
the economic situation and the new categories of refugees which had come 
into existence, the problem could no longer be considered ephemeral. The 
League had to determine the best scheme for dealing with it, and he believed 
that of the three main aspects of the problem, status, relief and settlement, 
the question of status was ‘eminently one which might be solved on an 
international basis. . . .” 

Practical steps which needed to be taken in regard to the legal aspect of 
the refugee question were summarized in January, 1936, by Judge Hansson,” 
one of the members of the Committee of Five on International Assistance to 
Refugees: 

(1) Governments should be urged to furnish a refugee with proof of his 


identity and status, and the refugee’s country of origin should be 
urged to grant the necessary facilities. 


72 The British delegate declared that his government would take these measures only in 
case of condemnation for a serious crime or delinquency, or for offences against morality. 

73 The general provisions (Chapter XIII), although based on those of the 1933 Convention, 
differ from them in regard to the period for denunciation (Art. 23), etc. The principle of a 
convention applicable by stages has been adopted. The Convention was signed by Belgium, 
the United Kingdom, Dénmark, Spain, France, Norway and The Netherlands. 

7 League of Nations Official Journal, Minutes of the Sixth Committee, 1935. 

7 The Council appointed Mr. Hansson as acting President of the Governing Body of the 
Nansen International Office as from Feb. 1, 1936, and the Assembly appointed him as Presi- 
dent at its next session. Mr. Hansson is Norwegian and a former President of the Mixed 
Court of Appeal in Egypt. For the first time, the Nansen Office was given a president who 
could devote his full time to the service of the Office. He successfully initiated a new period 
of activity of the League of Nations for the refugees. The first president, Dr. Max Huber, 
resigned at the end of 1932; his successor, Dr. Max Werner, died at the beginning of 1935. 
(Both were members of the International Red Cross Committee.) The presidency was 
then vacant for a year. 
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(2) An appeal should be made to Governments to ratify the 1933 Con- 
vention and to accede to the Franco-Belgian Agreement of 1928. 

(3) The advisability of convening a meeting of representatives of States 
bound by the 1933 Convention, States signatories of that Conven- 
tion, and States whose accession is deemed to be desirable should 
be considered, and such representatives should study the means of 
inducing other states to accept the Convention. 

(4) The benefits of the 1933 Convention should be extended to refugees 
coming from Germany by means of a special protocol or declaration 
on the part of the Governments. 

(5) An arrangement should be negotiated with the German Government 
to enable refugees to liquidate their assets in Germany and transfer 
them abroad, and to grant them the necessary facilities for the com- 
munication of all legal documents relating to them.” 


These proposals were brought before the governments for consideration by 
the Assembly of 1936. At the same session, the Assembly indicated that 
its previous decision concerning the closure of the refugee offices did not imply 
that the League could dissociate itself from the obligations in regard to the 
refugees. The resolution recommended that in 1938 at the latest, the whole 
refugee problem should be examined, and that general principles should be 
accepted to guide the League in its future action. 

The efforts, however, of the Sixth Committee of the Eighteenth Assembly 
in 1937, to obtain unanimity in favor of a resolution, which pointed out the 
obligation on the League for the legal and political protection of refugees, and 
asked for the continuation without interruption of the work carried on up to 
that time under the auspices of the League, met the resistance of the delegate 
of the Soviet Union.”” It was possible to secure only a resolution which 
requested the Council to draw up before the next Assembly a plan of interna- 
tional assistance to refugees. 

It was clear from the situation of refugees, both under the Nansen Inter- 
national Office and the High Commission for Refugees from Germany, as 
well as outside the League,’* that what had been done was not sufficient. 
The plans for the transfer of Armenians to Erivan, and of Assyrians *° 
overseas could not be carried out. Unemployment threatened the Russian 
refugees and the emigration of refugees from Germany was still continuing. 
No real improvement had been brought about in regard to ratification of the 
Convention of 1933. 


7% Document C.2.M.2.1936.XII, Annex 4, p. 15. This expert Committee was appointed 
by the Council in order to examine the question of international assistance to refugees as a 
whole. 

7 Official Journal, 1937, Spl. Supp., No. 175, pp. 70-80. 

78 There are about 10,000 Italian political refugees whose legal status has not yet been 
solved, many of them being de facto stateless. 

7° About 30,000 Christian Assyrians were transferred to Iraq after the war. When Iraq 
ceased to be a mandate, they desired to migrate. Those Assyrians did not enjoy the pro- 
tection of the Nansen Office, although the latter was entrusted with responsibility for the 
“Assyrian, Assyro-Chaldean and Assimilated Refugees’ in 1927. 
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General agreement was being reached that a central organization of the 
League of Nations should be created which would have the necessary author- 
ity not only to be able to secure the minimum of legal and of economic protec- 
tion indispensable for the refugees and to coérdinate the efforts of private 
assistance, but also to carry through a permanent solution comprising natu- 
ralization in the country of residence of the refugees and plans of emigration 
well determined in favor of all refugee groups for which this was not possible. 

Not only do the former refugee groups—those for whom responsibility has 
been accepted and those for whom it has not—offer a problem, but new cate- 
gories are being thrown on the world by political upheavals. The growing 
numbers of Spanish refugees, now largely in France and England, constitute 
a new problem which has been hitherto left to voluntary effort and the action 
of a few governments. Another serious problem has been created by the 
incorporation of Austria into Germany.*® The introduction of the German 
racial and political exclusion laws and administrative measures have had 
drastic effects in Austria because of the high proportion of the population 
affected. According to the official census of 1934, there are 192,000 Jews 
in Austria, of whom 176,000 are in Vienna. The number of “non-Aryans”’ 
is not known but is estimated to be 800,000. There are also many political 
refugees, including Hapsburg legitimists, Fatherland Front partisans 
(Schuschnigg), Liberals, Social Democrats, as well as Catholics. 

Restrictions on the migration of Austrian refugees were imposed from 
inside as well as from outside. The German Government tried to prevent 
emigration even though destitution and persecution were faced; countries 
like Czechoslovakia and others closed their frontiers to those who escaped.*! 
Switzerland allowed only the transit of refugees. France, Holland and 
Belgium tightened their laws against the admission of immigrants. England 
complicated their entry by administrative difficulties and refusing the 
permit to work. Nonetheless, many fled from the country and large num- 
bers await only the opportunity to do so under more favorable conditions. 

The League Council on May 14, 1938, accepted a proposal of the British 
Government, seconded by the French, to extend until the next Assembly, 
the powers of the High Commissioner for Refugees Coming from Germany to 
cover refugees coming “from the territory which formerly constituted 
Austria.’”’” The High Commissioner is to consult with the interested gov- 
ernments concerning the extension to Austrian refugees of the Convention 

of February 10, 1938, and eventually of the Provisional Arrangement of 
July 4, 1936, and is to give a report to the next Assembly on the numbers and 
situation of the Austrian refugees. 

At the same meeting in which this decision was taken, the Council accepted 
a report proposing that a single organization should be set up for a limited 


8° The law of March 13, 1938. Cf. League of Nations Official Journal, March-April, 
1938, p. 237. Document C.102.M.54.1938. VII. 
81 Manchester Guardian Weekly, May 27, 1938, p. 403. 
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period to take the place of the Nansen International Office and that of the 
High Commissioner for Refugees Coming from Germany. The proposed 
institution would be directed by a High Commissioner for Refugees under the 
protection of the League of Nations, who would be assisted by a small staff 
comprising neither refugees nor former refugees. The Secretary-General, in 
consultation with the President of the Nansen International Office and the 
High Commissioner for Refugees Coming from Germany, was instructed to 
prepare a detailed plan on the basis of the report to be submitted to the 
Assembly. 

Under these proposals, the League’s activity on behalf of the refugees 
would be confined mainly to legal assistance. It would exercise a type of 
consular service for many who have been deprived of the protection of their 
state and are in fact, if not always in law, in the situation of stateless persons; 
it would supervise the giving of passports to the refugees by the governments 
of states members of the League; and would watch over the application of the 
international conventions and agreements which provide a minimum of 
rights for the refugees. Direct humanitarian help, emigration, permanent 
settlement and absorption in the economic life would be left to other organ- 
izations, international and national, undenominational and religious. 

Although private organizations have succeeded in settling great numbers 
of Russian and Armenian refugees, and although more than 120,000 German 
refugees have been settled through the direction and financing of emigration 
and settlement by Jewish organizations, many belonging to these refugee 
groups, as well as those for whom no responsibility has been accepted, are in 
acute need. The recent increase of persecution in Germany and Austria 
which threatens the existence of approximately a million Jews, ‘‘non-Aryans” 
and political opponents of the Nazi régime, threatens to augment the refugee 
problem far beyond the numbers with which private organizations might be 
able to deal. 

Due to the initiative of President Roosevelt,® the refugee problem is being 
approached at the present time, through inter-governmental action outside 
the League, as a problem of facilitating immigration by agreement between 
the ‘‘refugee exporting” countries and those which might absorb refugees. 
President Roosevelt appealed to those governments of the world which are 
receiving refugees, for a codperative effort to facilitate emigration of political 
refugees from Germany and former Austria, and an Inter-Governmental 
Conference met at Evian, France, from July 6 to 15, 1938, under the presi- 
dency of Myron C. Taylor, former Chairman of the United States Steel 
Corporation. The United States Government foresaw the two tasks of the 
Conference as being, first, to consider the measures to be taken in order to 
bring help quickly to political refugees from Germany and Austria, and 
secondly, to create a permanent international organization, with its seat in 
one of the European cities, which should work out a long-range program for 

82 New York Times, March 25 and 26, 1938. 
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aid to all actual or potential refugees. The American plan brought forward 
two new ideas: an international organization consisting only of states receiv- 
ing refugees and made up of representatives delegated by their governments, 
and a permanent body, outside the League ‘‘to concern itself with all refu- 
gees wherever governmental intolerance shall have created a refugee 
problem.” In both cases, the inter-governmental organization was to be 
“‘complementary” to, and was to codperate with, the League’s existing refu- 
gee organizations. 

In favor of this plan are the facts that the League is tending to restrict 
its refugee work to juridical protection, that it is easier for an independent 
body to deal with Germany, and that it is possible to achieve more through 
a body with membership restricted to countries receiving refugees than 
through the League in which such potential refugee producers as Poland and 
Rumania have a veto. 

As the English and French representatives at the Evian Conference were 
anxious that the new committee should be an advisory body to work in liaison 
with the High Commissioner for the League, and also that it should restrict 
itself to helping German and Austrian refugees, it was necessary to seek a 
compromise. The first recommendation of the resolution, as unanimously 
accepted on July 15, limits the scope of the Inter-Governmental Committee 
for the present to refugees from Germany and Austria. The recommenda- 
tions end, however, by pointing out that the Inter-Governmental Committee 
“should continue and develop”’ the work of the Evian Conference. The 
door is thus left open for the Committee to extend its scope in the future. 

The Inter-Governmental Committee which has its seat in London, is set 
up as a permanent body to deal with the refugee problem. It is composed 
of representatives of all governments which sent delegates to Evian.® 
Closest liaison will be maintained with the existing refugee machinery of the 
League of Nations and the International Labor Office. The first meeting 
was held on August 3 in London. Mr. George Rublee, a lawyer, the 
nominee of President Roosevelt, was appointed director of the new organiza- 
tion, while Earl Winterton, the British delegate at Evian, and a British 
Cabinet Minister, became Chairman of the Executive Bureau. The repre- 
sentatives of the United States, France, Brazil and The Netherlands became 
vice-chairmen. The administrative expenses will be paid by the par- 
ticipating governments. 

Through Mr. Roosevelt’s initiative, the attempt is being made to tackle 
the problem at its source. In his letter of resignation, Mr. McDonald has 
hinted that pressure should be exerted on the German Government to end 
the persecution which was causing the refugee exodus. All suggestions of 
this nature have been resented by the German Government as an interfer- 

* Thirty-two governments representing all countries of possible temporary or permanent 


asylum for refugees took part in the Conference. Italy refused the invitation. Germany, 
Poland, Russia, Hungary, Rumania, Yugoslavia, Greece, Turkey and Spain were not invited. 
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ence in its internal affairs. The approach at the present time accepts the 
policy of the Nazi Government, but seeks an agreement whereby in return for 
facilitating the emigration of ‘‘non-Aryans”’ and others from Germany, the 
Nazi Government will allow the potential refugees to take money and 
goods with them. Mr. Rublee’s first task will be to negotiate with the 
German Government along these lines with the end, in the words of Mr. 
Taylor, ‘‘that orderly emigration should replace disorderly exodus.”’ 

It has been estimated by Mr. Taylor that the Inter-Governmental Com- 
mittee for Refugees ‘“‘must budget for an exodus from Germany of at least 
600,000 refugees during the next five years. They would include Jews, 
half-Jews, and Roman Catholics.” * The Evian Conference as well as the 
meeting in London showed that there is a general willingness to increase 
reception of refugees as far as is possible within the frame of immigration 
laws. The quota system in effect in certain countries would permit the 
reception of an appreciable number of refugees, while others having no 
numerical limitation are prepared to adopt ‘‘a liberal attitude” in admitting 
refugees under their method of control. A practical step has already been 
taken by the United States in merging the quotas of Germany and Austria, 
and President Roosevelt has expressed the opinion that ‘‘a considerable 
number of refugees can be admitted from Germany and Austria if there is 
financial assistance to prevent their becoming public charges.” * 

A decisive question in this approach to the refugee problem will be how 
far political refugees will be able to conform to the type and experience needed 
by the immigration countries. Private organizations have already been 


* The London Times, Aug. 5, 1938. 

8 The Evian Conference set up two sub-committees, one of which received the reports of 
22 private refugee organizations, and the other of which, under the chairmanship of Mr. 
Hansson, dealt with the legislation of various countries concerning immigration, the docu- 
mentation of refugees deprived of passports, and other technical questions, and with con- 
fidential statements made by governments concerning their capacity to receive refugees. 

The second sub-committee was able to build on the work of a conference held in February 
under the sponsorship of the International Labor Office, at which representatives of South 
American and European immigration countries had given information as to their capacity to 
receive immigrants. The report of the sub-committee of the Evian Conference stated that 
governments in general held out prospects for an increased reception of refugees who would 
qualify under their immigration laws. Experienced agriculturists were needed by certain 
countries and others needed selected classes of workers. Still others were prepared to admit 
immigrants without occupational restrictions. 

86 Germany’s quota of 25,000 set by the Immigration Act of 1924 has been less than half- 
filled in recent years. Since 1933 the excess of German immigration over emigration has 
been only 7,108. These figures were prepared from government records by the President of 
the Advisory Committee on Political Refugees, of which Mr. McDonald is Chairman. Cf. 
New York Times, June 26, 1938. The quota for the fiscal year ending June 30, 1938, for 
Germany and Austria together is 27,370. Since a quota is determined not by nationality 
but by the country of birth, it is noteworthy that about 70 or 80 per cent. of the Jews in what 
was formerly Austria, were born in territories now belonging to Czechoslovakia, Poland, 
Hungary and Rumania. 
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spending much money and time in re-training younger members of the refu- 
gee groups for agricultural work. The continuance of such efforts was 
stressed at the Evian Conference, and the British delegate and others pro- 
posed that the country of origin or of temporary refuge in Europe should 
earry through the re-training. 

The Evian Conference and the work planned as an outgrowth of it, mark an 
important step in the development of the work for refugees. While Nansen 
had far-sighted plans for the settlement of refugee groups, it was not easy to 
put them into execution through lack of funds and difficulty in securing the 
right place. Moreover, infiltration offers better chances of satisfaction both 
for refugees and for the receiving country than does mass settlement. The 
emphasis which the Evian Conference has given to this side of the refugee 
work does not mean that there is no longer need to work for an improved 
legal status for refugees. The Conference itself recognized this fact by 
specifically noting the need for continued activity in improving the legal 
status. If arrangements are concluded with the German Government for an 
orderly emigration of potential refugees, it will be necessary to decide upon 
their legal status in the re-training countries as well as for entering the coun- 
try of eventual destination. It will also be necessary to have officials to 
supervise all technical arrangements. There are already offices in different 
countries under the High Commissioner of the League of Nations, and recent 
plans for the League’s work for refugees include their continuation. This 
system could be extended and the offices entrusted with responsibilities or- 
dinarily undertaken by consular officials. These offices should work in 
close touch with, if not directly under, the new international refugee or- 
ganization. 

While attention is at present concentrated on the German refugees, the 
fact that the way has been left open for the new refugee organization to con- 
cern itself with other actual or potential refugee groups, gives the oppor- 
tunity to work for a generally accepted legal status for all political refugees. 
Under this would come not only those, like the Russian and Armenian refu- 
gees, for whom a certain legal status has been achieved in some countries, 
but those, like the Italian and Spanish refugees, for whom no provision has 
been made. Moreover, sucha general legal status for refugees would do much 
to ease possible future problems. While it may be hoped that the refugee 
problem is one of a generation and that it will gradually cease to be of 
serious international concern, the position of the five million Jews in eastern 
Europe, the present uneasy political situation, and the bitterness of ideologi- 
cal divisions, indicate, however, that there may be still other refugee groups 
in the future. 

The customary arguments against accepting a general legal status for 
political refugees are that it might encourage countries to get rid of their un- 
wanted people and that many might emigrate who would otherwise remain 
in their countries even under serious disabilities. It has been demonstrated, 
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however, that refusal to grant a legal status to those who have been forced 
out of their countries has had no deterring effect upon governments, and it is 
now clear that pressure upon governments to persuade them to keep their 
own people is a political matter. Disorganized groups of refugees are more 
difficult for hospitable countries to deal with than are organized groups, even 
if the latter are larger in number. A clearly defined status for refugees 
would aid efforts to make refugee status transitory in character and would 
facilitate settlement. If coupled with adequate technical organization, 
refugees would be under more direct control than at present, and the possi- 
bility of subversive political activity against governments responsible for 
their exile would be greatly lessened. The political complications often con- 
nected with aiding refugees would be practically eliminated also, particu- 
larly if the local offices concerned with refugees were qualified to decide which 
people fell within the accepted definition of ‘‘refugee.”’ 

At a time when renewed and comprehensive efforts are being made to meet 
the needs of the refugee problem, the question of a general legal status should 
be seriously considered. The arrangements and conventions which have 
been concluded under the League of Nations for special refugee groups, as 
well as the discussions of the International Law Association at Brussels, 
1936, and of the Hague Conference on Nationality, 1930, have provided the 
framework for a definition of political refugees and for a comprehensive 
legal status, which would guarantee them protection during the period of 
refugee status, enable them to travel, and help them in finding a place of per- 
manent settlement. The acceptance of such a legal status, and the exten- 
sion of the technical organization along the lines already being developed, 
would aid in the transition to new national status, and an orderly basis 
upon which to deal with the refugee problem would be achieved. 


THE NATIONAL SOCIALIST THEORY OF INTERNATIONAL LAW 


By Virernia L. Gorr 
Radcliffe College 


Despite a rather wide range of disagreement among National Socialist 
writers, a general, characteristic National Socialist theory of international 
law is definitely discernible. Hans Helmut Dietze is perhaps the most 
representative and certainly among the most thoroughly National Socialist 
writers on this subject. Helmut Nicolai, Ernst Wolgast, Norbert Giirke, 
Herbert Kraus, and G. A. Walz may be considered as ranking next in im- 
portance from the point of view of expounding the most typical National 
Socialist doctrines in the field of international law. The words and deeds 
of the Fiihrer have formed, of course, the basis upon which these doctrines 
stand. Although the utterances as well as the actions of Hitler have not 
always been consistent (this is obvious in any comparison of Mein Kampf 
with his speeches as Reichskanzler), this fact does not seem greatly to have 
hindered the formulation of an international legal theory, but then this 
theory itself may appear to many, when viewed objectively, as likewise 
inconsistent. However, just as it is possible to dismiss certain statements of 
Hitler as embodying words coined more for tactical purposes and not 
sincerely in line with National Socialist ideology, so it is possible to see 
through many of the inconsistencies in the National Socialist theories on 
international law and obtain the real volklich-nationale point of view.' 

A characteristic of National Socialist writings on law is to be found in the 
emphasis laid upon the fact that law is conditioned by the form of society 
it governs. Actual social conditions or relationships, not abstract norms, are 
claimed to be the basis for recognition of all law. Reality, die konkrete 
Wirklichkeit, should determine the nature of law,? for it is here in the social 
forces that law has its source.2 The fundamental reality, it is claimed, is the 
permanent division of mankind into different races and nationalities (Vélker), 
the central fact from which all thought must proceed.‘ This is at the very 
core of the National Socialist Weltanschauung; we find this theme rising 
again and again out of the variations of their thought. 

Developing upon this hypothesis, the most representative National 

1 Norbert Giirke distinguishes the National Socialist point of view, aptly termed the 
volklich-nationale, from the Catholic church (katholisch-kirchliche), the democratic pacifist, 
the marxist and the positivist points of view. In “Der Stand der Vélkerrechtswissenschaft’, 
Deutsche Rechtswissenschaft, Hamburg, 1937, p. 82. 

2H. H. Dietze, “Europa als Einheit,” Zeitschrift fiir Vélkerrecht, Breslau, 1936, p. 295, 
‘nicht eine abstrakte Norm, sondern die konkrete Wirklichkeit (ist) der Geltungs und Erkenntnis- 
grund allen Rechts.’ 


3H. Nicolai, Rassengesetzliche Rechtslehre, Miinchen, 1934, p. 27. 
4 Norbert Giirke, Grundztige des Vélkerrechts, Berlin, 1936, p. 16. 
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Socialist theories of international law hold that there are only two possible 
forms of social life, the Gemeinschaft (community), and the Gesellschaft 
(association).» The Gemeinschaft reaches its most perfect expression in a 
racially homogeneous nation; the Gesellschaft, on the other hand, is best 
reflected in the order existing between states. To understand fully National 
Socialist conceptions of the Gesellschaft and of its law, international law, it is 
above all necessary to comprehend the nature of and the importance given 
to the Gemeinschaft. It is only against the background of National Socialist 
concepts of the Gemeinschaft and its law that a true evaluation of their the- 
ories of international law can be attempted. 

The Gemeinschaft clearly expresses the will of nature. It arises from those 
forces out of which all natural forms of life arise; from the impulse of the 
blood, from the sap of the soil and from the power of similar dispositions.® 
The most intense, the highest Gemeinschaft, is the racially pure Volksgemein- 
schaft.’. Racial purity thus becomes essential to the attainment of a real, 
natural community. Racial purity is furthermore of key importance, as the 
law of the community is only discernible by means of the racial instinct. 
The law of a community is a biological phenomenon. The law is preéxistent 
in the blood of the race. The purer the race the greater the legal perception 
(Rechtsempfinden) of the Volk.° 

This law which is embedded in the perception of the Volk is a natural law.!° 
Thus the National Socialists herald the return of a natural law in their legal 
thought. But the natural law they envisage is in no way reminiscent of the 
natural law of the eighteenth century. It is no ideal, universal system of 
law to be aspired toward by means of man’s reason. It is a natural law 
embedded in the blood and soil of a Volk. It is a natural law peculiar to 
each nation.’ It is likewise not absolute, though it is connected with the 

‘H. H. Dietze, loc. cit., p. 295, ‘“Gemeinschaft und Gesellschaft bilden die beiden grund- 
sdtzlich méglichen Formen sozialen Lebens’’; E. Wolgast, ‘‘Nationalsozialismus und interna- 
tionales Recht’, Deutsches Recht, Berlin, 1934, p. 196; G. A. Walz, Wesen des Vélkerrechts 
und Kritik der Vélkerrechtsleugner, Stuttgart, 1930, p. 241 ff. Walz would admit the 
existence of three fundamental forms of human relationship, and hence three fundamental 
types of law. In addition to the Inordinationsrecht and the Koordinationsrecht which 
correspond respectively to the Gemeinschaft and the Gesellschaft, Walz includes a Subordina- 
tionsrecht, based upon a power rather than an organic relationship, as exemplified in most 
states. 

*H. H. Dietze, loc. cit., p. 296; Naturrecht in der Gegenwart, Bonn, 1936, p. 39. The 
Gemeinschaft is, according to the author, ‘‘eine Schépfung der Natur, wachsend wie diese aus 
den Kraften, daraus alles Leben entstammt: aus dem Drdangen des Blutes, den Saften des Bodens 
und der Innigkeit gleicher Gesinnung.” 

7H. H. Dietze, loc. cit., p. 304. 

®R. Eberhard, Modernes Naturrecht ein rechtsphilosophischer Versuch, Rostock, 1934, 
p. 22, ‘‘das deutsche Blut tragt in seiner Naturanlage die Idee des deutschen Rechts.” 

* H. Nicolai, op. cit., p. 29, “der reinrassige Mensch entscheidet ungekiinstelt, sicher, instinkt- 
méassig richtig.” 10H. H. Dietze, loc. cit., p. 329. 

1 Tbid., p. 325, ‘‘Echtes Naturrecht muss arteigen, aber nicht allen eigen, d.h. allgemein sein 
wollen.”’ 
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absolute ethical concept of truth.’2 The natural law of a Volk is relative,’ 
for it represents the continually changing needs of a Volk as determined by 
its right of existence (Lebensrecht).'* Naturrecht is Lebensrecht. 

Natural law is unwritten, it lies in the very blood of man; '*it is a biological 
natural law. Yet this biological (Rassengesetzliche) natural law is at the 
same time divine law, for the voice of the Volk is the voice of God.'* It is 
only another step to the position that the German nation is the chosen Volk. 
This from the very beginning has been the claim of Hitler.'7_ In a world of 
unequal races, Germany stands for the best and strongest race destined to 
subjugate the weaker races. National Socialist legal philosophy closely 
reflects this position. The law of a Volk should be so adapted as to enable 
the Volk to enter the competitive struggle between races.'* Law is always 
on the side of the stronger.'* Norbert Giirke clearly expresses this belief in 
the just use of force to secure the dominance of a superior nation. ‘Not all 
nations are entrusted in world history with the same cultural and civil tasks. 
Only those nations and cultures can survive in world history who have the 
will and the strength to protect their freedom. International law takes 
from no nation its right to fight for self-assertion.”’ ?° 

The positive law of a community is the natural law of that community,” 
for the state is not the source of law but merely formulates the law which 
already exists. There seems to be no question but that the leaders of the 
people will rightly, instinctively discern the natural law of the Blutsgemein- 
schaft. Everything which is for the good of that community is Recht, 
everything which is harmful to the Volk is not Recht. Hence all legislation 
must be interpreted freely and is liable to change. Positive law is dynamic, 
ever changing, in keeping with the natural law of the community. The 
National Socialists refuse to be bound by a static, positive law, to be bound 
by letters and paragraphs. 

The National Socialist belief in the dependence of law, both natural and 
positive, upon the racial composition of the Volk it governs, and the claim 
that the purer the race, the clearer the legal perception of the Volk, has 
aroused in the minds of many the question as to what exactly the Germans 

2H. Nicolai, Rasse und Recht, Berlin, 1933, p. 13. 

18 R. Eberhard, op. cit., p. 40. 4H. H. Dietze, loc. cit., p. 329. 

8 Tbid., p. 326. 16 Tbid., p. 329. 

1 A. Hitler, Mein Kampf, Miinchen, 1933, p. 421. 

18 R. Eberhard, op. cit., p. 14. Dr. Frank, Justizcommissar, is here quoted as saying that 
every law is only ‘‘das Mittel zu dem Zweck der Nation die heldische Kraft zum W etistrett auf 
dieser Erde anzuvertrauen.”’ 

19 H. Nicolai, Rassengesetzliche Rechtslehre, Miinchen, 1934, p. 21. 

20 N. Giirke, op. cit., p. 16, “Nicht allen Vélkern ist in der Weltgeschichte gleiche kulturelle 
und staatliche Leistung aufgegeben. Nur jene Nationen und Kulturen kénnen in der Welt- 
geschichte bestehen, die den Willen und die Kraft haben, thre Freiheit zu schiitzen. Das Vél- 
kerrecht nimmt keiner Nation thren Selbstbehauptungskampf ab.”’ 

21R. Eberhard, op. cit., p. 23; A. Térdk, ““Nationalstaatsidee und Vélkerrechtsordnung’’, 
Zeitschrift fiir Vélkerrecht, 1934, p. 256. 
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mean by racial purity. The National Socialist connotation of the word 
“race” is certainly not that scientifically ascribed to it. Race has been de- 
fined by Giinther as a “group of people which distinguishes itself from every 
other group of people by its peculiar union of physical characteristics and 
spiritual attributes, and which continuously only produces of its own kind.” ” 
Giinther admits that at present, even according to this general definition, 
there are in the main, seven races which go to make up the German Volk. 
But he maintains that the racial kernel of the German Volk is nordic and 
because this racial strain predominates, it has molded the German cul- 
ture and exists more or less in all Germans. The conclusion is drawn that 
the German Volk is nordically destined (nordrassisch bestimmt). Whether 
when all of Germany has become nordic, with the same physical and spiritual 
characteristics, every member of the Volk will instinctively discern the same 
law, remains to be seen. Meanwhile, even though Germany has not reached 
its nordic destination and the Volk cannot be considered as racially pure, 
the Fiihrer speaks in the name of the whole Volk, and those not endowed 
with the instinct of the nordic race may discern a different law but one 
which they cannot disclose. To any outsider examining National Socialist 
theories, the attempt to develop a group of people with essentially the same 
physical and spiritual characteristics does not seem as impossible, though 
it might seem undesirable, as the attempt to put over the thesis that with 
racial purity comes a unified, instinctive conception of the means and end of 
law and government. 

The law of a community is, therefore, according to National Socialists, 
not the result of a power relationship which they claim is the case of most 
state law today. Power can merely serve the law.** The law is there, and 
might has the function of seeing that this law has a free chance for 
expression.”4 

Proceeding from this National Socialist interpretation of the Gemeinschaft 
and its law, is it possible to envisage any kind of a legal order existing be- 
tween such communities? National Socialists definitely put forth such a 
claim. H. Nicolai maintains that since everything living is under the juris- 
diction of a legal order, therefore individual states also stand under a legal 
order. The basis of international law lies, according to Dr. Bumiller, in 
the consciousness that the social relations between states also stand under a 
legal order. Herbert Kraus finds conclusive proof for the existence of an 
international legal order in Hitler’s own words. Hitler in his 17th of May 
speech demanded the revival of an international legal consciousness 7’ 
(Rechtsempfinden), and, as Kraus points out, the existence of an interna- 


22H. Giinther, Rassenkunde des deutschen Volkes, Miinchen, 1935, p. 14. 

** H. Nicolai, op. cit., p. 20. 24 Thid. 6 Ibid., p. 48. 

* Dr. Bumiller, ‘Die Nationalsozialistische Rechtsidee und das Problem des Vélkerrechts’’, 
Deutsches Recht, 1934, p. 205. 

27 Die Reden Hitlers als Kanzler, Miinchen, 1934, p. 53. 
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tional legal consciousness establishes the existence of an international 
law.?8 

This international law is, like all law, conditioned by the form of social 
life it governs.?® International law governs the Gesellschaft, a society 
founded upon the individualism and the egoism of its members.*® Self- 
interest is the only basis for accord in this Hobbesian society. The Gesell- 
schaft is not a natural but an artificial society, because it is the result of 
purposeful thought and not the natural, spontaneous expression of will.*! 
The Gesellschaft is a synthesis a posteriori as compared to the Gemeinschaft 
which represents a synthesis a priori. 

National Socialists draw a distinction, as they do with regard to the law 
of a Gemeinschaft, between a natural and a positive law of the Gesellschaft. 
The Gesellschaft, as the Gemeinschaft, has its natural law, because every form 
of social life has a natural legal order.** This acceptance of a natural law of 
the Gesellschaft might seem to the impartial observer inconsistent with the 
artificial character of the international society, as well as somewhat in- 
consistent with the theory of the racial basis of all real natural law. But if 
we consider this natural law of the Gesellschaft as a natural law conceived by 
the German Volk rather than by all the members of the Gesellschaft, we will 
eradicate some of these inconsistencies and reflect more clearly the National 
Socialist position. This natural law is likewise, according to National 
Socialists, conditioned by the form of social life it reflects.*4 The natural 
law of the Gesellschaft is therefore quite different from the natural law of the 
Gemeinschaft.* The natural law of the Gesellschaft has its origin in, and is 
stamped by, the purpose for which it exists. It serves as a means for the 
fulfillment of this purpose.** 

The purpose or primary duty of the international legal order is to serve 
and satisfy the interests of the various states.*7 H. Kraus aptly calls this 
a national (etatische), in contradistinction to a universal, conception of 


28H. Kraus, “Das Zwischenstaatliche Weltbild des Nationalsozialismus’’, Juristische 
Wochenschrift, Leipzig, Nov. 4, 1933, p. 2420. 

29H. H. Dietze, loc. cit., p. 295; G. A. Walz, op. cit., p. 241. 

30H. H. Dietze, loc. cit., p. 296. 31H. H. Dietze, op. cit., p. 42. 32 Tbid., p. 45. 

33H. Richter, “‘Vélkerrecht’’, Deutsches Recht, 1934, p. 206. Richter differs from the gen- 
eral position taken, in that he believes it a mistake to talk of natural law concepts in the 
international sphere. National Socialist thought, according to him, can be applied only to 
their own Volk. H.H. Dietze, op. cit., p. 303, ascribes this position of Richter’s to the fact 
that he does not distinguish between two types of natural law, one in relation to the Gemetn- 
schaft and the other in relation to the Gesellschaft. 

4H. H. Dietze, op. cit., p. 20. 

% Jbid., p. 302. It is noteworthy that Dietze admits that few forms of social life may be 
classified as exclusively Gemeinschaft or Gesellschaft. Most forms have characteristics of 
both the Gemeinschaft and the Gesellschaft, but almost always they have a preponderance of 
the one or the other. International society, according to Dietze, is preponderantly a Gesell- 
schaft, and is only in few respects a Gemeinschaft. %6 Jhid., p. 54. 

37H. Kraus, loc. cit., p. 2421. 
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international law.** H. H. Dietze brings out this basic characteristic of 
international law, service in the interest of state needs, when he defines law 
(Recht) as only that which benefits the Volk, internationally as well as na- 
tionally (zwischenstaatlich genau so wie innerstaatlich).*° 

Such an interpretation of the primary duty and validity of international 
law results in limiting its sphere of action to a few external and superficial 
rules. Thus the primary duty of international law as envisaged by National 
Socialists does not ascribe to that law a function which has potentialities of 
growth and development, but it limits and almost destroys any law which 
might exist between states. The nationalistic interests of states are today 
so absolutely opposed to each other, so irreconcilable, that little real law 
can be envisaged which could serve and satisfy the nationalistic interests 
of all states. 

This devotion to state needs is a duty of positive as well as natural law. 
Positive law, to have any validity, must conform to the precepts of its 
natural law. The positive law between nations is just as much subjected 
to certain moral commandments and certain moral prohibitions *° as is the 
positive law of a community. H. Kraus clearly sums up the National 
Socialist position in this respect, ‘‘the totalitarian National Socialist state 
... knows .. . no difference between law (Recht) and ethics (Moral).” “ 
Law and ethics lose their distinction and become synonymous in the inter- 
national sphere, as they do for National Socialists within their own com- 
munity. Carl Schmitt may be quoted in this respect: ‘‘For us there is only 
right and wrong, wrong and (unsittliche) unethical law is for us no law at 
all.” We are forced to admit, however, that this conception of “right” 
is not one common to mankind, but limited to National Socialists. And the 
law, both national and international, based upon this concept, if we are to be 
realistic, is to serve not in uniting nations but in clearing the way for the 
dominance of the German Volk. 

Let us turn now to a consideration of some of the fundamental principles 
of the natural law of the Gesellschaft, to which positive international law 
must conform to be valid. The fundamental principles largely resolve . 
themselves into three inherent and inalienable rights held by states, which 
it is the duty of the international legal order to safeguard. These three 
fundamental natural rights, according to Dietze, are the right of self- 
preservation (the right of self-defense flowing from this right), the right of 
equality (Gleichberechtigung),“ and the right to sovereignty.“ No associa- 

*°H. Kraus, loc. cit., p. 2421. 39H. H. Dietze, loc. cit., p. 320. 

‘© H. Kraus, loc. cit., p. 2418. “| Thid., p. 2421. 

“ Carl Schmitt, Nationalsozialismus und Vélkerrecht, Berlin, 1934, p. 17, “Ftir uns gibt es 
nur Recht und Unrecht, und das unrichtige und unsittliche Recht ist fiir uns kein Recht.” 

® According to Carl Bilfinger equality means for states the same degree of independence. 
“Gleichheit und Gleichberechtigung der Staaten’’, in Nationalsozialistischen Handbuch fir 


Recht und Gesetzgebung, editor Dr. Hans Frank, Miinchen, 1935, p. 117. 
“H. H. Dietze, op. cit., p. 307. The classification here found may be considered as a 
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tion of states can dispense with these basic rights surrendered to the law of 
nature.“ National honor is, of course, inseparably associated with each 
of these natural rights.“ Infringement upon these natural rights is an in- 
fringement upon the honor and freedom of a state, and is a violation of the 
law of nature. Therefore any positive law incorporating such infringe- 
ments, cannot be recognized as legally valid by Germany. Hitler announced 
this to the world on May 21, 1935. ‘‘Thus pacts which are not honorable, 
which disrespect the honor of one of the parties, and are hence against the 
natural basis of international law, Germany does not recognize.” 4” It is 
upon this moral and ethical basis that Hitler has launched his attack upon 
the Treaty of Versailles. What is striking, however, in the continual em- 
phasis laid by National Socialists upon these basic rights of a nation is their 
flagrant disregard of just these rights when claimed by another nation. 
It is inconceivable how any agreement which may be reached with regard to 
Czechoslovakia can be considered as respecting the honor of that nation. 
The basic rights of nations as comprehended by National Socialists can be 
taken only as a demand embodied in the formal verbiage of traditional 
international legal language, camouflaging the National Socialist limited 
application to what they conceive to be their own basic rights as opposed to, 
and if necessary in violation of, those of other nations. 

The demand for equality ** has been most insistently advanced by Na- 
tional Socialists, as a demand of morality and justice. Hitler in his speech 
of May 17, 1933, strongly urged equality of armaments because his ‘“demand 
for equality of rights expressed in actual facts . . . (was) . . . a demand of 
morality, right and reason.’’** National Socialists claim that disarmament 
below the requirements for self-defense, as Germany was forced to accept by 
the Treaty of Versailles, is irreconcilable with the equal right for security 
and self-defense, the basis of all international law.*°° G. A. Walz character- 
istically maintains that the political function of international law lies in the 
equal guarantee to the national communities, members of the international 
society, of the necessities of life (Lebensbedingungen), that is, the function lies 
in the bringing about and preservation of equality. 


representative one. These basic rights (Grundrechte) are the very prerequisite for the exist- 
ence of any law between nations, according to Carl Schmitt, op. cit., p. 7. 

4° H. H. Dietze, op. cit., p. 307. 

“H. Rogge, Hitlers Friedenspolitik und das Vélkerrecht, Berlin, 1935, p. 61. Rogge con- 
siders national honor as a basic right of international law, in fact, the fundamental right. 
Other authors tend to consider it more as an implied right. 

47 A, Hitler, speech of May 21, 1935. 

48 Equality is to be understood as equality of opportunity. H. H. Dietze, loc. cit., p. 314, 
defines the principle of equality as ‘‘natdrlich nicht irgend eine mechanische Gleichheit, sondern 
die Méglichkeit der gleichen Chance.” 49 A. Hitler, speech of May 17, 1933. 

5° H. Rogge, op. cit., pp. 35, 36. 

8G. A. Walz, “Das Verhdltnis von Vélkerrecht und staatlichem Recht nach Nationalsozial- 
istischer Rechtsauffassung”’, Zeitschrift fiir Volkerrecht, Breslau, 1934, p. 149. 
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This demand for equality lodges one of the most blatant inconsistencies 
of National Socialist thought, for inequality is the very foundation of their 
Weltanschauung. The National Socialist world is a world of unequals, 
between individuals within a nation, as well as between races. The Fiihrer- 
prinzip and the unshakeable belief in the superiority of the German Volk 
cannot be reconciled with any demand for equality. One cannot expect 
nations to relinquish the fruits of their victory in answer to a demand for 
equality, when this status once granted is merely to serve as the stepping- 
stone for the German Volk to fulfill its destiny. The Germans believe that 
“it is God’s will that the victory of the better, the stronger be assured and 
that the subjugation of the worse, the weaker, be accomplished,’ and they 
maintain that the vélkische Weltanschauung corresponds to the inner will of 
nature, in that it reéstablishes ‘‘that free play of forces, which must lead to 
a higher breeding (Héherztichtigung) until finally free way is given to the best 
part of mankind, as the result of the conquest of this earth.” * With such 
views they cannot ask that much weight be given to their plea for equality. 
A grant of equality would not be consistent with ‘‘that free play of forces’’ 
which seems so desirable. If we remember that the Gesellschaft is a society 
existing solely for the selfish interests of its members, National Socialists in 
their demand for equality may be accused of disregarding their much empha- 
sized theory that law is conditioned by the form of society it represents. 
They must be accused of not facing that reality, die konkrete Wirklichkett, 
which according to them should determine the nature of law. 

A general demand for a readjustment of positive international law in line 
with the natural law of the international association of states, is persistently 
made. This demand, that positive law should closely reflect the precepts 
of natural law, is claimed to be a dynamic, as opposed to a static interpreta- 
tion of law. “If then natural law stands as a permanent basis of positive 
international law, and if the positive is continuously measured and evaluated 
by the natural international law, then necessarily all norms of positive 
international law lose their rigid character; they become dynamic law and 
fulfill thereby the demand for justice.” * It is in this spirit that Hitler an- 
nounced to the world that though they might cling to the letter of the law, 
he clings to the eternally moral (die ewige Moral). National Socialists 
thus believe that “natural law is eternal, and all paragraphs transitory.” *® 

Hitler has maintained that Germany has the right, yes, the moral duty to 
bring about a readjustment between positive and natural law, to reéstablish 
the artificially displaced nature of things in the international world.5’  Ful- 


% A. Hitler, op. cit., p. 421. 53 Tbid., p. 422. 

* H. H. Dietze, op. cit., p. 309. 

* Ibid., p. 321. Reference is here made to a speech of Hitler’s at Berlin. 

Ibid. 

‘7 A. Hitler, in a speech made March 16, 1935, parts of which are to be found in H. H. 
Dietze, op. cit., p. 307. 
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filling this duty, Hitler on March 6, 1936, marched his troops into the Rhine- 
land in disregard of the Pact of Locarno. He justified this move on the basis 
that it was the demand of the primitive right of a Volk for security of its 
borders and preservation of its means of defense, which eaused the German 
Government to reéstablish its unlimited sovereignty in the demilitarized 
zone of the Rhineland.5® Possession of the Saar and hence a change of the 
international order was similarly demanded by Dr. Frank, on the grounds of 
its being in line with the natural order of things.*® 

National Socialists claim, however, that they do not repudiate the sanctity 
of treaties, pacta sunt servanda. ‘“That famous phrase pacta sunt servanda, 
the hypothesis and very basis for the existence of an international law, is 
recognized as valid by National Socialists in the international sphere.’’ © 
Pacta sunt servanda remains a fundamental precept of international law, 
but it is no longer an absolute, it has become a relative precept. Treaties 
are to be observed if they embody richtiges Recht, that is “right law’. If 
they are not in keeping with the primitive, natural law of nations, then it is 
no longer a duty, and is in fact dishonorable, to observe them. Hitler con- 
siders it a fundamental principle of international law that the “sanctity 
of treaties presumes the existence of honorable treaties’’ (Vertragstreue 
ehrenhafte Vertrdge voraussetzt).. Thus Wolgast likewise, though he accepts 
pacta sunt servanda as the juristic basis (Geltungsgrund) of international law, 
demands that this law be “rightly orientated to justice’ ® (richtigerweise 
orientiert an der Gerechtigkeit), if it is to be considered as true law. Richter 
quite frankly sums up the National Socialist position with respect at least 
to treaties made in the past. ‘Generally recognized international legal 
principles and international custom are recognized by Germany only then 
when they coincide with the legal concepts of the German Volk, and not 
because of their international character, but because basic, ethical ideas of 
German law are at stake.””® This is perhaps putting it a little more bluntly 
than most National Socialists would be willing to do, but it does seem to be 
a realistic presentation of the National Socialist attitude with regard to 
deciding upon the legality of certain international agreements. But even 
Richter refuses to abandon the principle of pacta sunt servanda. With regard 
to the future, Richter maintains that the principle simply means that Ger- 
many will only enter upon agreements which it can keep. With regard to 
the past, however, pacta sunt servanda stands for revision. ‘When Truth, 


88 A. Hitler, speech before the Reichstag, March 7, 1936, “‘Des Fiuhrers Kampf um den 
Weltfrieden’”’, Miinchen, 1936, p. 29. 

59 H. H. Dietze, op. cit., p. 113. The author quotes Dr. Frank from his introduction to 
the first number of the Zeitschrift der Akademie fiir deutsches Recht, 1934, p.1. ‘Das Recht 
Deutschlands auf die Saar ist das unabdingbare, von keinem Vertrag, von keiner Machtanwen- 
dung zu erschiitternde ewige Naturrecht wie das Recht der Mutter auf thr Kind.” 

*° H. Kraus, loc. cit., p. 2419. 61 A. Hitler, speech of May 21, 1935. 

Wolgast, ‘“‘Nationalsozialismus und internationales Recht’, loc. cit., p. 199. 

* H. Richter, loc. cit., p. 208. 
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Honor, and Faithfulness of themselves demand that a once given word should 
be held, so do they also demand withdrawal from dishonest and dishonorable 
commitments.” * Thus the National Socialist interpretation which has 
been more recently emerging would seem to make of pacta sunt servanda 
a relative, instead of an absolute principle. 

We must conclude with O. Koellreuter that pacta sunt servanda, in the 
form of the absolute maintenance of certain legal norms of international law, 
is no longer for National Socialists the highest value, but that the preserva- 
tion of states, ‘‘even in the case of conflict,” is the highest value (Wert).® 
Koellreuter concludes from this that the clausula rebus sic stantibus is the 
positive basis of all international law actually in force. Rebus sic stantibus 
is for National Socialists a vital and fundamental part of any international 
law. International law exists, according to them, as we have seen, in the 
interests of states, and when these interests change, the states can no longer 
be bound by mere technical laws. The violation of the Concordat with 
Rome was justified by the Germans on the ground that “observance of any 
treaty becomes immoral if the evolution of the nation is endangered 
thereby.” * The Vélkischer Beobachter defended the violation of the treaty 
with the Holy See by stating that a ‘‘treaty must observe living evolution 
if it is not to become powerless.” ** Rebus sic stantibus has taken the place 
of pacta sunt servanda in the international legal order as envisaged by the 
National Socialists. Pacta sunt servanda in the relative form in which it is 
still accepted by the National Socialists owes its change of character precisely 
to this emphasis upon and expansion of the principle of rebus sic stantibus. 

There are other principles of international law, as emphasized by the Na- 
tional Socialists, which must be presented to obtain a full picture of their 
conceptions on this subject. Among these are the demands for a positive 
system of law as comprehensive as possible,®® and for contract law (Ver- 
tragsrecht) within this system.*® Both these demands are claimed to emanate 
from the very nature of the Gesellschaft. Just as the Gesellschaft arises out 
of a contract, so also does its positive law come into existence as the result 
of contract, of agreement between sovereign states.”’ But National Social- 
ists are careful to point out that the will of nations as such is not sufficient 
to create valid agreements, the will must be accompanied with a communal 
interest between the parties to any treaty, and must not violate their honor.” 


“H. Richter, loc. cit., p. 208. 

% Q. Koellreuter, Grundriss der Allgemeinen Staatslehre, Tibingen, 1933, p. 229. 

“ Norbert Giirke, Volk und Vélkerrecht, Tiibingen, 1935, pp. 48-53. 

6? New York Times, June 1, 1937, p. 8. 68 Thid. 

* H. H. Dietze, op. cit., p. 55. The author speaks of ‘‘das naturrechtliche Verlangen nach 
moglichst umfassender positiver Normierung.”’ 

7 Tbid., p. 309, ‘‘Ein weiteres Merkmal dieses Vélkerrechts ist die Auffassung des positiven 
als eines vertraglichen Rechts.’’ See also G. A. Walz, op. cit., p. 255. 

1H. H. Dietze, op. cit., p. 309. 

7 Norbert Giirke, Grundziige des Vélkerrechts, p. 14. 
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International law is formulated by the will of states, which at present are 
the only subjects of this law. National Socialist lawyers, however, look 
toward the development of an international law where nationalities as well 
as states will be subjects. Dietze thinks that the fact that minorities are 
recognized as having subjective rights under international law is indicative 
of a period of transition.” Térdék, a Hungarian, considerably influenced by 
National Socialist thought, but by no means going to the full extent of their 
position, points out that international law at present is out of keeping with 
the sociological facts. The new sociological fact in the modern legal con- 
sciousness is that the personality of the nation is the source of law. The 
fact of the personality of the Volk (Volkspersénlichkeit) has legal conse- 
quences.“ International law must be made to conform to this new fact. 
Ernst Wolgast supports this view. ‘Europe, it would seem, must return to 
a personalistic, as well as a territorial, order of life.’ Similarly G. A. 
Walz believes that ‘“‘the rights of co-nationals and of the nationality must 
and will find their place in a future international legal order, they are an 
essential element for a permanent and satisfactory European legal order’’.” 

Contracts between two parties, that is bilateral treaties, are for National 
Socialists much to be preferred to multilateral treaties. Bilateral treaties 
can express and serve state interests, whereas multilateral treaties by their 
very nature reflect unimportant formulae, for any real concord of interests 
is not possible among many states.”7 Since Germany stands for concrete 
agreements as opposed to mere abstract settlements, bilateral treaties are 
demanded in the sphere of international law. Furthermore, because of this 
lack of common interests among states, international law can only produce 
a few external legal maxims (Rechtsdtze).7* International law represents a 
thin, technical, essentially positive structure of law, as compared to the 
comprehensive, almost completely natural law of the community. 

Another fundamental principle of the international order may be said to 
emanate from the National Socialist principle of national self-sufficiency 
(nationale Saturiertheit), or of racial contentedness (rassischen Selbst- 
geniigsamkeit).7° This principle holds that every community should only 
comprise those of a similar race, and it is interpreted as laying the basis for 
the elimination of imperialism from international politics. This principle is 
represented as creating an atmosphere of peace amongst the various na- 
tions.*° In order to ascertain the real National Socialist conception of the 
legal order as existing between states, it is necessary to question and evaluate 


73H. H. Dietze, loc. cit., p. 319. 7 A. Torok, loc. cit., p. 257. 

% Ernst Wolgast, ‘‘Vélkerrecht, eine Kritik’’, in Vélkerbund und Vélkerrecht, 3. Jahrgang, 
1936/37, p. 610. 

%G. A. Walz, “‘Deutschlands Recht auf die Saar’, in Nationalsozialistisches Handbuch fiir 
Recht und Gesetzgebung, editor Dr. H. Frank, Miinchen, 1935, p. 116. 

77H. H. Dietze, op. cit., p. 306. 78 H. Nicolai, op. cit., p. 48. 

7H. H. Dietze, op. cit., p. 304. 80H. Wolgast, loc. cit., p. 198. 
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Germany’s claim that this principle of nationale Saturiertheit creates the 
basis for the peaceful relations of states, and dispenses with all imperialism. 

Imperialism may be generally defined as the extension of the political 
power of a state over territory which is not occupied by its nationals. May 
Germany herself be accused of having any imperialist designs, or is her 
aggressive foreign policy limited merely to the acquisition of contiguous 
territory on which her nationals reside? True, Germany claims to respect 
the existence of other nations as well as to oppose the assimilation of peoples 
of different racial composition. Viewed with this assurance in mind, one 
would be inclined to admit that imperialism must fall by the board in the 
foreign policy of a vélkisch state. Yet there are innumerable statements, 
made in particular by Adolf Hitler, which cannot be ignored while attempting 
to answer this question. It is to the opinions expressed by Hitler in Mein 
Kampf that we must turn for a straightforward and sincere expression of his 
aims. The statements of Hitler before the Reichstag are of little value, as 
they are invariably opportunistic and phrased for the benefit of other nations. 
Such, for instance, is the following assurance given by Hitler to the wbrld in 
his Reichstag speech of May 17, 1933: ‘‘The German Government wishes to 
come to a friendly understanding with regard to all difficult questions with 
other nations. It knows that every military action in Europe, even pre- 
suming its complete success, as compared to the sacrifices would bring 
negligible profits.” * In Mein Kampf on the other hand Hitler vigorously 
maintains that ‘suppressed countries are not won back to the bosom of the 
common Reich by protests, but by the stroke of a mighty sword.” * Hitler 
definitely looks beyond a Grossdeutschland when he says that ‘‘only when the 
boundaries of the Reich include even the last German . . . [a goal toward 
which Hitler is at present making rapid strides] does there arise from the 
need of its own people the moral right to acquire foreign soil. The plough 
then gives place to the sword.” * Feder likewise states that ‘the duty of 
the German foreign policy is to obtain for the growing German Volk territory 
for settlement and for subsistence” (Hrndhrungs- und Siedlungsraum).® 
Again to quote Hitler, ‘‘we reverse the eternal Germanic migration to the 
South and to the West of Europe and look Eastwards.” * The German 
Volk is therefore not to remain stationary, but it is to grow and to expand. 
“The German Reich as a state must embrace all Germans; its duty is not 
only to rally and to preserve the most valuable original racial elements, 
but to lead them onwards, slowly but surely, to a position of dominance.” *7 

* Dr. Bumiller, loc. cit., p. 205. Hitler’s radio speech of May 27, 1933, is here quoted, 
“So sehr wir als Nationalsozialisten es ablehnen, aus fremden Vélkern Deutsche machen zu 
wollen, so fanatisch wehren wir uns gegen den Versuch den deutschen Menschen seinem Volke 
zu entreissen.”’ 

* Die Reden Hitlers als Reichskanzler, Miinchen, 1934, p. 61. 

8 A. Hitler, op. cit., p. 708. 84 Thid., p. 1. 


*G. Feder, Das Staats und Wirtschaftsprogram der Nationalsozialistischen D.A.P., 
Miinchen, 1932, p. 13. % A. Hitler, op. cit., p. 152. 87 Tbid., p. 439. 


716 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


But what is to become of the non-German races over whose territory the 
growing German Volk would expand? Would the Germans still refuse to 
assimilate foreign elements? Would this be feasible? What about the 
minorities or possibly even the foreign majorities in the Sudetenland? 
Could the inhabitants of southern Russia for instance, certainly not nordi- 
cally conditioned, be driven out of their land? We are no longer living in 
an age where emigration on a large scale is possible. The Germans, it 
would seem, do not face this problem, or at least they do not push their 
position to its logical conclusion. The principle of self-determination is 
receiving in the hands of the Germans that same one-sided interpretation 
which disregards the rights of other nations.** Force alone in such a case 
becomes the arbiter, might makes right. As Nicolai plainly puts it, ‘the 
strong have the right over the weak and they have the right to demand that 
the weak give way to them, that they relinquish land where the strong can 
settle and provide for their descendants.”’ *8 

National Socialist conceptions indicate a strong reaction to the juristic 
idealism and normativism of the post-war schools.*® The monistic construc- 
tion with the primacy of international law is vehemently opposed. That 
national law should find its ultimate source in a norm at the peak of interna- 
tional law, is to disregard the very basis of all purposeful law. Kelsen with 
his “bloodless” norm is antipathetic to the National Socialists. As much 
disclaimed is the interpretation of international law as being merely external 
state law, Aussenstaatsrecht.°° International law is accepted more and 
more as part of a pluralistic legal order. To the extent that no real funda- 
mental, general legal principles exist for all nations, but only specific rules 
for specifie concrete internationai situations, to that extent one cannot speak 
of a law of nations. The Rechtsuniversum is made of numerous independent 
legal systems.” This pluralistic interpretation of international law is also 
noticeably held by Ernst Wolgast and G. A. Walz.” 

87e Hans Kohn, in his brilliant preface to the third edition of his Force or Reason, Cam- 
bridge, Mass., 1938, points out the fundamentally inapplicable use of the term “‘self-deter- 
mination’”’ in a world as conceived by fascists. ‘Some bear witness to the dangerous 
confusion of thought produced by fascist propaganda, by speaking of ‘self-determination.’ 
As if self-determination would be an abstraction in itself, and not the concrete part of a 
whole system of liberty and individualism, indissolubly linked up with the liberalism of the 
French Revolution which the fascists so vehemently combat. A régime denying liberty 
and equality, cannot demand the application of liberalism whenever it fits into its plans of 
ruthless destruction of liberalism.” 

** H. Nicolai, op. cit., p. 20. 89. Koellreuter, op. cit., p. 230. 

9° EK. Wolgast, ‘‘Nationalsozialismus und internationales Recht,”’ loc. cit., p. 198. 

% Otto v. Sethe, ‘Deutsche Vélkerrechtswissenschaft seit 1933,’’ Deutsches Recht, Berlin, 
1935, p. 126. 

% Ernst Wolgast, ‘‘Vélkerrecht, eine Kritik,’’ loc. cit., pp. 607-8. G. A. Walz, loc. cit. 
Lawrence Preuss, in an extremely interesting and thorough study on ‘National Socialist 
Conceptions of International Law,’’ American Political Science Review, August, 1935, 
claims that this pluralistic interpretation is at bottom a monistic system based upon the 
primacy of state law (p. 603). 
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The distinction between Gemeinschaft and Gesellschaft, it must be noted, 
is not universally made among National Socialists. In general it may be 
said that the distinction has been stressed by the ardent racial doctrinists. 
It has been stressed by them, however, to the point where the distinction 
may be considered as fundamental, and characteristic of National Socialist 
thought. It is this denial of an international community, and the pos- 
sibility of such, which constitutes one of the severest blows international 
law has as yet received. The racial doctrinists have, however, had to modify 
their limited conception of a community. Hitler has frequently referred 
to Europe as a community of nations (Vélkergemeinschaft).4 As a result 
of Hitler’s use of the word “community” and his conception of Europe as 
a family of nations, writers have at least conceded the possibility of a more 
comprehensive law as between European nations to the west of Russia. 
Russia is, of course, not included within this community. Dietze justifies 
the application of the term “community” to the European society of nations 
west of Russia on the grounds that ‘‘Europe within this area is to a certain 
extent composed of racially similar peoples with similar cultural experi- 
ence.” * The acceptance of Europe as a Gemeinschaft must stand as another 
inconsistent National Socialist position. It follows as an anti-climax to the 
much-labored distinction between the artificial Gesellschaft and the racially 
homogeneous, natural Gemeinschaft. The very fact that Europe is con- 
sidered as being composed of racially similar peoples, and is hence accepted 
as a Gemeinschaft, destroys much of the validity of any impressions one may 
have received as to the division of mankind into irreconcilable and hostile 
races. 

It remains for us to draw a few obvious conclusions as to the National 
Socialist theory of international law. It is basically distinguishable from the 
theories held by the historical or sociological schools of jurisprudence by the 
premises upon which it is erected. The theories are founded upon the 
assumption of the absolute value of the Volk around which is built the whole 
comprehensive National Socialist Weltanschauung. The democratic method 
has proceeded upon relative grounds; the fascist method is absolute in its 
approach,” it accepts the Volk as a natural and eternal fact. Hence the 
fundamentally unbridgeable gulf between National Socialist and Western 
democratic theories of international law. Another fundamental difference 
lies in the shift of emphasis as to the subject of international law, from the 


% O. Koellreuter, op. cit., p. 228, accepts as the basis for an international legal order a 
community of nations. Of course this community is weak and has its limits, but it exists. 
Carl Schmitt, in Nationalsozialismus und Vélkerrecht, Berlin, 1934, talks throughout of a 
Vélkerrechtsgemeinschaft. Similarly Norbert Giirke, “Der Stand der Vélkerrechtswissen- 
schaft,’”’ Deutsche Rechtswissenschaft, Hamburg, 1937, p. 57. 

% A. Hitler in his Reichstagsrede of March 7, 1936. 

% H. H. Dietze, loc. cit., p. 297. 

% N. Giirke, Volk und Vélkerrecht, p. 15. National Socialism is based upon “‘der natiir- 
lichen Lebenseinheit des Volkes als absolutem Wert.” 
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rather static sovereign state to the dynamic Volk-nation. The state is no 
longer sovereign, but the Volk. The state is only the outward form serving 
the needs of the collective entity of the nationality, the Volk.*7 And because 
the Volk, as far as Germany is concerned at least, is not yet comprised within 
the orbit of the German state, German theories of international law are 
necessarily of a politico-ethical nature, rather than strictly legal; they 
emphasize not enforcement,** but the content of any system of law. Time 
and again we find the statements that international law is essentially political 
law, ‘‘Vélkerrecht ist politisches Recht,’’°® and that law must be “richtiges 
Recht” before it can be considered as real law. 

Despite the fact that the volklich-nationale point of view claims to cast off 
all democratic ideas, nevertheless it may be said that the acceptance of cer- 
tain fundamental rights pertaining to nations, especially that of equality, is 
not thoroughly consistent with this volklich-nationale philosophy. It would 
seem as though in the international sphere certain democratic ideas, or 
rather the mere shell of certain democratic ideas, were still being clasped, 
perhaps because they are the strongest weapons that can be used by a na- 
tion, whatever its purpose. Inconsistencies are, however, in the very nature 
of National Socialist thought. The very word Weltanschauung denotes an 
emotional, intuitive, rather than rational approach to the realm of thought 
and action.’ Certain hypotheses are accepted as a matter of faith and are 
not to be questioned. To the extent then that National Socialist theories 
sooner or later dissolve into the non-rational realm of faith, they must remain 
to the minds of many never completely understandable. 

%7 Tbhid., p. 28, ‘Volk und Gebiet sind nicht ‘Elemente’ des Staates, sondern der Staat ist die 
Lebensform eines sesshaften kulturschaffenden Volkes.”’ 

98 N. Giirke, Volk und Vélkerrecht, p. 5. 

99 Q. Koellreuter, op. cit., p. 227. N. Giirke, op. cit., p. 30. 

100 H. Mankiewicz, Le Nationalsocialisme Allemand, Paris, 1937, p. 15. 


i 
t 
t 
ti 
C 


TREATY REGULATION OF INTERNATIONAL RADIO AND SHORT 
WAVE BROADCASTING 


By Howarp S. LeRoy 
Member of the Bars of New York and the District of Columbia 


The significance of international short wave broadcasting has been en- 
hanced recently by a sequence of apparently unrelated international develop- 
ments, both political and technical in character.!. These developments, 
with their widespread ramifications, place additional strains on the interna- 
tional radio regulatory régime built up during the last three decades. This 
regulatory pattern has evolved out of some of the most voluminous, intri- 
cate, and technical multilateral treaties to be put in force between sovereign 
states. 

Since the smooth functioning of this regulatory system bears an increas- 
ingly intimate relationship to world welfare, and since the failure of many 
international agreements to achieve their objectives tends to subject all inter- 
national administrative arrangements to critical scrutiny, it may be well to 
trace briefly the development of this form of international regulation with 
particular respect to the participation therein of the Government of the 
United States. 


GENERAL REGULATION OF INTERNATIONAL RADIO COMMUNICATION 


Radio communication differs from other communication arts in certain 
important respects. First, radio is limited by a physical factor called 
interference. Second, electro-magnetic waves are in no way limited by polit- 
ical boundaries. Third, radio lends itself exclusively to certain public 
service functions. These distinctive physical characteristics of the art have 
been controlling in the formulation of the international regulatory régime. 
The efficient performance of radio’s unique services necessitates freedom 
from interference. This can be assured only by closely coérdinated regulation 
by political authority. To be effective, regulation must be synchronized in 
both the national and international realms.” 

‘Some of the developments contributing to the current pattern of international short 
wave broadcasting include: (a) the rise of fascism; (b) the adoption by governments of 
international short wave broadcasting for political purposes; (¢c) the trend toward transmit- 
ting with super-power and directive beams; (d) report of John H. Payne, Chief of the Elec- 
trical Division of the Bureau of Foreign and Domestic Commerce, Oct. 19, 1937, entitled 
“Latin America Shows Increased Interest in Short Wave Broadcast Reception’; (e) Pan 
American Broadcast Convention of Havana, 1937; (f) Telecommunication Conference, 
Cairo, Feb. 1, 1938; (g) Interdepartmental Committee appointed by the United States 
Feb. 26, 1938, to study international broadcasting; (h) establishment of Divisions on Cul- 
tural Relations and International Communications by the Department of State. 

*“The Utility of Comparative Law in Drafting Legislation and Treaties Relative to 
Communications and Broadcasting,” by Howard S. LeRoy, Tulane Law Rev., June, 1936, 
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In the international field the general regulation of radio may be ap- 
proached from either the historical or the analytical viewpoint. 

Historically, the following phases may be differentiated: (1) Point-to-point 
or maritime safety phase; (2) National or long wave broadcasting phase; 
(3) International or short wave broadcasting phase. 

Analytically or functionally, regulation has been imposed to achieve the 
following purposes: (1) International technical control of the new physical 
art; (2) As an incidental or contributory factor in the accomplishment of 
some major international objective; (3) As an international propaganda 
agency for the dissemination of certain national political doctrines. 


HISTORY OF DEVELOPMENT OF INTERNATIONAL RADIO REGULATION 


International regulation of radio communication began as an incident of 
the Prince Henry episode.* In 1902 Prince Henry of Prussia made an official 
visit to the United States. He returned on the German steamship Deutsch- 
land, equipped with Sloby Arco (Telefunken) wireless apparatus. Desiring 
to send a radiogram of appreciation to President Theodore Roosevelt, a re- 
quest was made upon an English shore station to relay the message by cable. 
The English shore station equipped with Marconi apparatus declined to 
transmit the message from the ship equipped with the apparatus of its com- 
mercial rival. Upon his return to Berlin Prince Henry reported the incident 
to his brother Emperor William.’ The following year the first international 
radio conference was held at Berlin from August 4-14, 1903. 

At the first conference discussion centered about the question whether the 
station of any company should be allowed to decline to receive messages as 
the Marconi Company had done. The result of this conference was the 
Berlin Protocol signed by seven nations August 13, 1903, embodying the 
proposals of the interested governments with a view to the formulation of an 
international convention. The draft convention never became effective. 
This is stated to have been due principally to the opposition of the Marconi 
Company.® Itissignificant that at this first attempt at international regula- 
tion a conflict of interests arose which has continued down to the present 
time in various forms; namely, the struggle between public service and pri- 
vate exploitation. 

It is also noteworthy that this first abortive regulatory attempt gave rise 
to the first radio decision in the municipal law of the United States. This 
was an opinion 7 by Acting Attorney General Beck on a question submitted 
by the Secretary of State as to the constitutional power of the Government 


Vol. X, p. 604; ‘‘Observations on Comparative Air Law,’”’ by Howard S. LeRoy, Air Law 
Rev., Oct., 1937, Vol. VIII, p. 259. 

3“Tnternational Radio Regulation,”’ by William Roy Vallance, Radio Law Bulletin, 
Catholic University, Aug., 1931, p. 88. 

4U.S. For. Rel., 1902, Vol. 61, p. 422. 

5’ North American Review, Nov., 1903, p. 663. 6 Supra, note 3. 

7 Wireless Telegraphy, XXIV Op. Atty.-Gen., p. 100, Aug. 18, 1902. 
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of the United States to participate in an international conference for the 
regulation of wireless. The opinion asserted the power and rested it squarely 
on the commerce clause of the Constitution. 

The conflict of public and private interests, which caused the calling and 
adjournment of the first conference without the adoption of a regulatory con- 
vention, resulted in the convocation of the Second Berlin Conference on 
Wireless Telegraphy. This conference was attended by some 26 Powers, 
including the United States. It continued its sessions from October 22 to 
November 3, 1906.8 This brief ten day conference when compared with the 
many weeks of the recent Cairo Conference is significant as showing the 
growth in the art and the increase in the range of the problems involved. 
The International Radiotelegraphic Convention signed at Berlin on Novem- 
ber 3, 1906,° provided for the reciprocal exchange of telegrams irrespective of 
the type of wireless equipment used. It contained regulations directed to 
point-to-point communication, to maritime safety uses, and to interference. 

Following the Second Berlin Conference, radio received recognition in the 
Hague Conventions of 1907. The Convention Respecting the Rights and 
Duties of Neutral Powers and Persons in case of War on Land differentiated 
the rights of belligerents and neutrals as concerns the erection and employ- 
ment of radio stations (Articles 3, 5, 8,9). The Convention for the Adapta- 
tion of the Geneva Convention to Maritime Warfare permitted radio 
installation on board a hospital ship (Article 8) if not employed to injure 
the enemy. The Convention concerning the Rights and Duties of Neutral 
Powers in Naval War prohibited the erection of radio stations by belliger- 
ents in neutral ports and waters (Article 5).!° 

Although the Berlin Convention had been submitted promptly to the 
United States Senate for its advice and consent, ratification was withheld 
until April 3, 1912. About this time public appreciation of radio as a mari- 
time safety agency was quickened by the sinking of the Titanic with the loss 
of about 2,000 lives. 

At the Third International Wireless Telegraph Conference which met in 
London in 1912 controversy arose over the question of multiple voting. 
The larger Powers found that their interests would be served by permitting 
the separate adherence of dominions, colonies, and dependencies, with a 
separate vote for each such political entity. The real purpose of this device 
became more apparent when the same issue arose in the post-war Inter- 
national Radiotelegraph Conference held at Washington in 1927, where 
Germany insisted upon and was accorded her quota of votes in spite of the 


*U.S. For. Rel., 1906, Pt. 2, Vol. 68, p. 1513 et seg. 

°37 U.S. Stat. at L. 1565; U. S. Treaty Series, No. 568; Malloy, Treaties, Conventions, 
etc., of the U. S., Vol. ITI, p. 2889; this Journat, Supplement, Vol. 3 (1909), p. 330. 

1° 36 U.S. Stat. at L., Pt. 2, pp. 2310, 2371, 2415; Hague Conventions and Declarations 
of 1899 and 1907, J. B. Scott, ed., pp. 133, 163, 209; this Journax, Supp., Vol. 2 (1908), pp. 
117, 153, 202. 
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fact that the war had deprived her of the colonies on which the additional 
votes had been based. The London Convention, similar in many respects 
to the Berlin Convention of 1906, was signed on July 5, 1912." This con- 
vention settled finally the original controversial issue relative to obligatory 
interchange of traffic irrespective of the type of radio equipment used. None 
of the signatory Powers voted reservations on this point. 

Two years later, radio, still evolving in its maritime safety period, played a 
secondary or contributory réle in the London Convention of January 20, 
1914, for Safety of Life at Sea.” 

The war intervened to prevent the holding of the next international radio 
conference at the usual five or six year interval. However, war conditions 
created special intergovernmental uses,'* and so stimulated an intensive 
technical development of the new art as to broaden and enlarge the scope of 
the international regulatory problem. One of the new developments was 
the advent of broadcasting.’* The post-war period ushered in certain in- 
stances of incidental international radio regulation. These included the 
Washington Conference on Electrical Communications of 1920" with its 
anti-monopoly declaration as applied to radio communication, and a resolu- 
tion passed by the Washington Limitation of Armament Conference of 
1921-1922 dealing with radio stations in China.'® Conformably to another 
resolution adopted by this conference, an international commission of jurists 
met at The Hague and prepared a set of rules for the control of radio in time 
of war.'? In some respects the proposed rules were supplementary to the 
principles enunciated in the Hague Conventions of 1907. 

Radio played an incidental or contributory réle in the Fifth International 
Conference of American States at Santiago, Chile, in 1923, and as a conse- 
quence an Inter-American Committee on Electrical Communications !* met 
at Mexico City and signed a convention on July 21, 1924, proposing an Inter- 

U.S. For. Rel., 1913, p. 1375 et seq.; 38 U.S. St. at L. 1707; U.S. Treaty Series, No. 581; 
Malloy, Treaties, etc., Vol. III, p. 3048; this Journat, Supp., Vol. 7 (1913), p. 229. 

12 Text: Hertslet’s Commercial Treaties, Vol. X XVII, p. 416; see ‘‘International Con- 
ference on Safety of Life at Sea,’’ by Everett P. Wheeler, this JourNaAL, Vol. 8 (1914), 

. 761. 
° #3 Protocol of March 27, 1918, Relative to Radio Service, United States and Italy, U. S. 
Treaty Series, No. 631-A; Malloy, Treaties, Conventions, etc. of U. S., Vol. III, p. 2707. 

4 Although there were unsuccessful sporadic experiments with radio telephony, broad- 
casting did not come into use until the Harding election returns were broadcast in 1920 
by Station KDKA of Pittsburgh. See Zollmann, Cases on Air Law, 2d ed., p. 296, note; 
Herring and Gross, Telecommunications, p. 98. 

1 Radio Law Bulletin, Catholic University, 1931, p. 90. 

16 Treaties and Resolutions approved and adopted by the Conference on the Limitation 
of Armament, Sen. Doc. 125, 67 Cong., 2d Sess., reprinted in this Journau, Supp., Vol. 16 
(1922), p. 79. 

17 Gt. Br. Parliamentary Papers, Cmd. 2201, Misc. No. 14 (1924); this Journat, Supp., 
Vol. 32 (1938), p. 2. 

18 “‘The Inter-American Committee on Electrical Communications,’ by Irvin Stewart, 
Air Law Rev., Oct., 1936, Vol. VII, pp. 351-386. 


INTERNATIONAL RADIO AND SHORT WAVE BROADCASTING 723 


American Union of Electrical Communications.'* In this conference con- 
troversy arose over Article 9 establishing a broadcasting service of an official 
nature extending to neighboring seas and countries. The United States 
delegation opposed the article on the ground of the heavy expense involved 
and its departure from the policy and legislation of the United States per- 
mitting private exploitation of broadcasting2° Due in some measure to this 
controversy, the convention was ratified by only four states, and it has, 
therefore, remained a dead letter. Historically, however, the convention is 
significant as showing the relationship between the United States and Pan 
American problems in the radio and broadcasting field prior to the adjust- 
ments evolved in the Washington and Madrid Conferences. 

A period of six years elapsed between the advent of broadcasting and the 
year 1927. This period of rapid and unregulated growth has been called the 
era of “‘chaos”’ in the realm of national regulation of broadcasting. The out- 
standing development of the period was the phenomenal expansion of this 
new physical art in both the national and the international realms. During 
this period it was impossible to determine the nature and scope of the regula- 
tory problems. In the international field there were certain regulatory 
attempts of minor importance.”! It is noteworthy that they related to the 
basic problems of interference and sovereign rights in the ether. 

Regulation on broad lines integrating the national and international prob- 
lems was imposed in 1927. A national regulatory régime for the United 
States was established by the Radio Act of February 23, 1927.22 On October 
4, 1927, the International Radiotelegraph Conference convened at Washing- 
ton. The primary purpose of this conference was the technical regulation of 
the new physical art, which had now reached the long wave broadcasting 
phase. Fifteen years had passed since the London Conference. During 
this period, World War developments and widespread popular acceptance of 
broadcasting had increased the range and complexity of international radio 
regulatory problems. The extended deliberations of the Washington Con- 
ference were terminated with the signature of an International Radiotele- 
graph Convention and General Regulations on November 25, 1927.23 The 

1® Text: Hudson, International Legislation, Vol. II, p. 1292. 

2° Report of Delegation of the United States, Inter-American Committee on Electrical 
Communication, May 27 to July 22, 1924. Govt. Printing Office. Comisién Inter-Ameri- 
cana de Comunicaciones Eléctricas, Convencién, Resoluciénes y Actas. 

*1 Exchange of notes between United States, Great Britain, Canada, and Newfoundland 
for the prevention of interference with radio broadcasting by ships, Sept. 8/Oct. 1, 1925 
(U. 8. Treaty Series, No. 724-A; 69 League of Nations Treaty Series, p. 179); First Inter- 
national Juridical Congress of International Committee on Wireless Telegraphy, Paris, 
1925, dealing with the principle of ether freedom; Second International Juridical Congress, 
Geneva, 1927, expressed the “hope” that ether would be free without prejudice to the 
right of each state to regulate it (2 Journal of Radio Law, p. 46). 

244 U.S. Stat. at L., Pt. 2, p. 1162. 

3 Ibid., p. 2760; U. S. Treaty Series, No. 767; 84 League of Nations Treaty Series, p. 97; 
Hudson, International Legislation, Vol. III, p. 2197. 
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Supplementary Regulations were not signed by the United States because 
they were thought to contravene our traditional policy of private exploita- 
tion of communications facilities.°* 

This great international legislative assembly made new and significant 
contributions to the field. It has been said that the outstanding achieve- 
ment of this conference was the allocation of frequencies for various inter- 
national services and uses (Article 5). In the establishment of the allocation 
table it was recognized that short waves (frequencies from 6000 to 23,000 
kilocycles approximately—wave lengths from 50 to 13 meters approximately) 
were well adapted for long distance communication between fixed points. 
The reservation of this wave band was made with little thought of the im- 
pending technical and political changes which would force this part of the 
broadcasting spectrum into international controversy before the end of the 
following decade. 

At the Washington Conference the lines were sharply drawn between two 
groups of Powers. The largest group included those Powers which absorbed 
radio and broadcasting into the established governmental monopoly of com- 
munication facilities. The much smaller group of Powers, including the 
United States, insisted on the right to continue a traditional policy of private 
exploitation of communication facilities. The result of this basic conflict of 
policy was a compromise involving the segregation of regulations into two 
sets designated as General and Supplementary. In the Supplementary 
Regulations were placed the provisions which were objectionable to the 
United States and certain other Powers, and by Article 23 of the Convention 
the Supplementary Regulations were binding only on the Powers signing 
them. Under this provision the United States signed only the General Regu- 
lations. This drafting device permitted the negotiation of a convention 
which was satisfactory in whole or in part to all of the participating 
Powers. 

The sweeping advance made by international radio communication during 
the fifteen-year interval between the London and Washington Conferences 
is well shown by the increase in the range and scope of regulatory subject- 
matter. Illustrative of these advances are the articles of the General 
Regulations relating to aircraft stations, and such special services as meteoro- 
logical services, time signals, radio-compass stations and radio-beacon service. 
The convention (Article 14) recognized the right to make special arrange- 
ments on matters of service which do not bind the governments generally. 

One of the achievements of the Washington Conference was the establish- 
ment of the International Technical Consulting Committee on Radio Com- 
munication (Article 17). This committee, generally referred to as the 
C.C.1I.R., meets at intervals between international conferences. Its recom- 


*“Tnternational Radiotelegraphic Conference of Washington,’’ by Irvin Stewart, this 


JouRNAL, Vol. 22 (1928), p. 29; ‘‘The International Radiotelegraph Conference,” by 
Howard S. LeRoy, 14 Am. Bar Assn. Jour. (Feb., 1928), p. 86. 
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mendations are technical and advisory in character. It has contributed 
largely to the international regulation of radio. 

The Washington Convention by Article 14 authorized international 
regional radio agreements subject to certain limitations. Pursuant to this 
authorization, regional agreements were effected between the United States 
and Canada. These agreements extended to the regulation of private ex- 
perimental radio stations * and the assignment of high frequencies to radio 
stations on the North American continent.” 

In the interval between the Washington and Madrid Conferences, radio 
played a contributory rdéle in advancing the broad international objective of 
safety of life at sea. Chapter IV of the London Safety of Life at Sea Con- 
vention of May 31, 1929,?? incorporated radiotelegraphy provisions applica- 
ble to maritime safety and conforming to the advances in the radio art in the 
period since the London Safety of Life at Sea Conference of 1914. Although 
the United States signed the convention, it did not ratify it until August 7, 
1936. 

The Washington Conference of 1927 was the last International Radio- 
telegraph Conference. That conference, as well as the International Tele- 
graph Conference of Paris of 1925, passed resolutions providing for the 
eventual amalgamation of the two conferences. As a result of the merger 
of these two parallel international legislative bodies, the Madrid Telecom- 
munication Convention established the International Telecommunication 
Union (Article 1). One of the effects of the union was to increase the com- 
plexity of an already extended and intricate international agreement. The 
precedent of the Washington Conference of classification of regulations was 
followed and elaborated in resolving a still wider range of conflicting national 
interests. The Madrid Convention, signed December 2, 1932,** carried four 
sets of appended regulations. These regulations included a set each for in- 
ternational telegraph and telephone services as well as two sets for radio. 
To the General Radio Regulations *® were added fourteen appendices. The 
convention provided (Article 2) that only signatories or adherents to the 
convention should be permitted to sign the regulations or adhere thereto. 
It was also obligatory upon parties to the convention to sign or adhere 
to the regulations, or to sign at least one set of regulations. Conformably to 
these provisions, the delegation of the United States signed the Convention 
and the General Radio Regulations. The article of the General Regulations 
which evoked greatest interest and discussion was Article 7 dealing with 

* U.S. Treaty Series, No. 767-A; 102 League of Nations Treaty Series, p. 143. 

**U. S. Treaty Series, No. 777-A; 97 League of Nations Treaty Series, p. 301; 2 Air Law 
Rev., 440; Radio Bulletin, p. 94. 

27 Text: 50 U.S. Stat. at L., Pt. 2, p. 1121; U.S. Treaty Series, No. 910; Hudson, Inter- 
national Legislation, Vol. IV, p. 2724. 

*8 International Telecommunication Convention. 49 U.S. Stat. at L., Pt. 2, p. 2393; 


U. 8. Treaty Series, No. 867; Hudson, International Legislation, Vol. VI, p. 109. 
49 U.S. Stat. at L., Pt. 2, p. 2445; Hudson, op. cit., p. 133. 
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the allocation and use of frequencies. At the beginning of the’ Madrid 
Conference it was the consensus of opinion of the delegations of the major 
Powers, including the United States, that a minimum number of changes 
should be permitted in the Washington allocation table. Accordingly, no 
changes were made in the international short wave broadcasting bands. 
The Madrid Convention recognized the policy of entering into regional 
international communication agreements, provided such agreements did 
not contravene the terms of the convention and the appended regulations 
with respect to interference to the services of other countries. 

The United States was the dominant Power in the development of radio 
and broadcasting on the North American continent. As a leader in this 
field, it had the largest stake in maintaining an interference-free radio service 
as related to other continental Powers. It early entered into regional agree- 
ments with Canada and certain other Powers. These agreements were not 
inclusive of Mexico and other countries to the south. With a view of solving 
problems of continental distribution of broadcasting channels, the North and 
Central American Radio Conference was convened at Mexico City from July 
10 to August 9, 1933. The countries included in this conference were Canada, 
Costa Rica, El Salvador, Guatemala, Honduras, Mexico, Nicaragua, and the 
United States. The conflicting interests so represented were unable to reach 
an agreement on the continental allocation of broadcasting frequencies. 

Very few cases have arisen so far involving an application and interpreta- 
tion of the provisions of international agreements regulating broadcasting. 
However, on January 25, 1935, the Federal Communications Commission 
of the United States issued its decision and order on the application of The 
Crosley Radio Corporation.*® This was an application for extension of 
special temporary experimental authorization to operate Station WLW of 
Cincinnati with a power of 500 kilowatts on the 700 kilocycle frequency un- 
limited time. Following operation with the increased power, the Canadian 
Legation at Washington filed a protest with the Department of State al- 
leging that Station CF RB of Toronto, Canada, broadcasting on the adjacent 
exclusive Canadian frequency of 690 kilocycles, was suffering objectionable 
interference which reduced the service area of Station CFRB to little more 
than the city of Toronto itself. This protest was referred to the Communi- 
cations Commission and, after careful consideration, it decided that it was 
without legal authority to grant the application for an extension of the night 
time use of 500 kilowatts of power. The Commission rested its decision 
squarely on Chapter IV, Article 35, of the Telecommunication Convention 
of Madrid, Article 7, Sec. 5, paragraph 3(b), of the General Radio Regula- 
tions annexed thereto, and on the regional agreement between the United 
States and Canada embodied in the exchange of notes signed May 2, 1932.*! 
Interference conflicts between stations licensed by different nations are likely 


80 Jn re Application of The Crosley Radio Corporation (WLW). File No. B2-SA-78, 
1 F.C.C. Reports 203. 31 Executive Agreement Series, No. 34. 
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to become more frequent as the present trends develop toward growing con- 
gestion in the broadcast band and increased use of power by both long and 
short wave broadcasting stations. 

The increasing urgency of an equitable solution of these problems brought 
about the two Pan American Radio Conferences in Havana in 1937. A 
preliminary conference was held in the spring, followed by the Inter-American 
Radio Conference in November and December. As a result, a convention 
was signed providing for an elaborate distribution of broadcasting channels 
among the participating North American Powers. This North American 
Agreement, if ratified, will necessitate extensive readjustments in the na- 
tional broadcasting allocation pattern of the United States. The effective 
date of the agreement, except for certain specified provisions, is one year 
from the date of ratification by the fourth of those governments whose ratifi- 
cation is requisite for the validity of the agreement. The term of the agree- 
ment is five years from its effective date. 

Undoubtedly, one of the impelling factors in effecting the North American 
Agreement was the impending International Telecommunication Confer- 
ences which convened at Cairo on February 1, 1938. It was felt that the 
North American countries would occupy a stronger position in the Cairo 
Conference if they could point to an agreement with respect to their regional 
radio broadcasting problems. At the Cairo Conference one of the con- 
troversial issues was the consideration of international short wave broad- 
casting. Technical and international political developments since the 
Madrid Conference have so increased the importance of international short 
wave broadcasting as to call for some discussion of this new development as 
well as the relation of the United States to it. 


ORIGIN AND REGULATORY DEVELOPMENT OF PAN AMERICAN FREQUENCIES 


The treaty relationships of the Pan American frequencies may be traced 
to the Washington Radiotelegraph Convention of 1927. The outstanding 
achievement of the Washington Conference was the tabulation of allocations 
and use of frequencies incorporated in the appended General Regulations as 
Article 5. This tabulation allocated six bands of short wave frequencies for 
international broadcasting service. Under this article, national administra- 
tions were authorized to assign these frequencies to radio stations within 
their jurisdictions subject to the sole condition that interference should not 
result to the service of any other country. The article also directed that 
assignments of frequencies should be notified to the International Bureau at 
Berne. Under these provisions many of these frequencies were assigned and 
notified to the Berne Bureau by interested national administrations. In 
some instances the notifications of assignments were followed by actual use 
of the frequencies. In other instances the notification was not followed by 


“Inter-American Radio Conferences, Habana, 1937,’”’ by Harvey B. Otterman, this 
JouRNAL, Vol. 32 (1938), p. 569. 
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use, but the frequency continued registered in the name of the national 
administration. 

In 1929 the United States Navy Department, being alert to the possible 
future value of these frequencies, registered five of them with the Berne 
Bureau in the name of the United States. By Executive orders allocating 
radio frequencies to specific government services, these frequencies were as- 
signed to the Navy Department for use by the Pan American Union.** 

In March, 1931, an agreement was made between the Reichs-Rund Funk- 
Gesellschaft and the Polskie Radio.* Special significance attaches to this 
bilateral agreement from both the historical and the functional viewpoint. 
This agreement may fairly be said to have ushered in the era of international 
regulation of short wave broadcasting. It also marked one of the earliest 
efforts to limit the use of radio broadcasting as an international propaganda 
agency. It bound the parties to take all reasonable steps to prevent broad- 
casts over their respective stations prejudicial to the spirit of coéperation and 
understanding in the fields of politics, religion, and economics. 

The growing international appreciation of the propaganda potentialities 
of short wave broadcasting was further evidenced by the acts of the Seventh 
International Conference of American States convened at Montevideo, 
Uruguay, in December, 1933. The large volume of international legislation 
enacted by this conference included a resolution dealing specifically with 
international short wave broadcasting frequencies.** The resolution urged 
the Pan American Governments to avail themselves of the five short wave 
broadcasting frequencies assigned to the Pan American Union for the purpose 
of broadcasting inter-American radio programs. The Pan American Union 
was also requested to take the necessary steps to bring about the utilization 
of these frequencies, to formulate a plan for the assignment of time, and to 
recommend to the respective governments the types of programs best 
adapted to fulfill the purpose for which they were allotted. 

This resolution marks a broadening of the field of international short 
wave broadcasting and involves certain novel features. The resolution was 
multilateral in character involving collective action by the Pan American 
Governments, including the United States. This collective action was 
directed to the broad international objective of Pan American welfare. The 
means selected involved an exploitation of the positive propaganda poten- 


33 In the matter of World Wide Broadcasting Corporation (W1XAL), Docket No. 4843, 
decided Feb. 1, 1938, by Federal Communications Commission; Executive Order No. 5067, 
dated Mar. 2, 1929, allocating frequencies 6120 and 9550 kilocycles; Executive Order No. 
5638, dated June 8, 1931, allocating frequencies 11730 and 15130 kilocycles; Executive 
Order No. 5855, dated June 6, 1932, allocating frequency 21500 kilocycles. 

* Inter-American Conference for the Maintenance of Peace, Special Handbook for the 
Use of Delegates, p. 104. 

% Report of the results of the Seventh International Conference of American States sub- 
mitted to the Governing Board of the Pan American Union by the Director General, Feb. 
21, 1934, p. 23 (Resolution LX XXVI). 
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tialities of international short wave broadcasting. The term “positive” is here 
used to characterize the emphasis upon the use of the broadcasting facilities. 
In the German-Polish agreement the emphasis was negative or restrictive in 
pledging the elimination of international broadcasts of a controversial char- 
acter. In the Pan American resolution the emphasis was placed on the 
selection of programs in the interest of the general Pan American welfare by 
the Pan American Union as an international administrative agency. Fur- 
thermore, the resolution designated the five Pan American frequencies for 
this special service. Was the resolution by the Pan American Governments 
an acceptance of our offer for collective use of the frequencies by the United 
States? Was the United States within its treaty rights in making such an 
offer? If so, what international servitudes or rights were imposed upon the 
use of these frequencies in favor of the Pan American Powers? With the 
rapidly growing congestion on the international ether lanes, these are some 
of the queries that may arise. 

Following the Montevideo Conference, delays were experienced in utilizing 
the Pan American frequencies, and a growing appreciation developed of the 
dangers of radio broadcasts as an offensive propaganda agency. To meet 
this situation a South American Regional Agreement on Radio Communica- 
tions was signed at Buenos Aires on April 10,1935. This agreement provides 
(Article VII) directly against the use of broadcasting as a propaganda 
agency. ‘The provision takes the form of a pledge by the signatory Powers 
to control broadcasts relative to co-signatories as regards sources and ac- 
curacy of information, to avoid defamatory broadcasts, and to abstain from 
participation in political or social tendencies operating in other adhering 
states. 

This early attempt in South America to restrict the use of broadcasting as 
an international irritant was quickly followed by European and Pan Amer- 
ican conferences seeking to control the use of broadcasting in achieving the 
broad international objectives of peace and good will. The Geneva 
Conference of September 17-23, 1936, resulted in a convention including 
both continental and Pan American states.* 

Radio broadcasting by short wave became a secondary or contributory 
factor in the Inter-American Conference for the Maintenance of Peace at 
Buenos Aires, December 1-23, 1936. This conference passed three resolu- 
tions with a view to the use of radio in accomplishing its objectives.*7 The 
first radio resolution (Resolution XIV) related to Radio Broadcasting and 
Moral Disarmament, and on its approval the United States delegation ab- 


% International Convention concerning Broadcasting in Cause of Peace, Geneva, Sept. 
23, 1936. Great Britain, Parliamentary Papers, Cmd. 5505, Misc. No. 6 (1937); this 
JourNAL, Supp., Vol. 32 (1938), p. 113. 

37 Report on the Proceedings of the Inter-American Conference for the Maintenance of 
Peace, Buenos Aires, by the Director General of the Pan American Union. U.S. Dept. of 
State, Congress and Conference Series, No. 22, Feb., 1937, pp. 17, 54, 55, 58. 
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stained from voting. The second radio resolution (Resolution XV) related 
to Radio Broadcasting in the Service of Peace, and the United States delega- 
tion voted for the resolution subject to the limitations of its internal legisla- 
tion. The third and most important of the radio resolutions recommended 
the establishment of the Pan American Radio Hour, with its administration 
delegated to the Pan American Union. It provides that the broadcasts 
shall emanate from each of the Pan American Governments; that the diplo- 
matic and consular officers in each capital city shall provide the program 
material, which shall emphasize important continental developments; that 
particular attention shall be given to important governmental measures and 
events and anniversaries of historical importance. It is significant that the 
United States delegation recorded no reservation to this resolution. This 
resolution was based on the collective use of the five short wave frequencies 
first registered at the Berne Bureau by the Government of the United States 
and now known as the Pan American frequencies. 

In a relatively short time the concept of international short wave broad- 
casting evolved a regional technique embracing a large portion of the Western 
Hemisphere. Each successive international conference in legislating with 
respect to the new art made some distinctive contribution. It may be noted 
that most of these conferences have been held in South America, which is 
the area toward which international short wave broadcasts have been most 
heavily concentrated. 

The broadening program of international regulation of political and cul- 
tural broadcasts was reflected with even greater particularity in the Rio de 
Janeiro revision of the South American Regional Agreement on Radio Com- 
munications. It will be well to note some of the provisions of this revised 
agreement. Their importance is enhanced by two facts. First, these pro- 
visions constitute the most recent declaration of international policy by the 
South American countries. Second, the United States is being increasingly 
drawn into the orbit of South American policy through the Pan American 
relationship and the growing pressure of world events. 

The revised agreement was signed at Rio de Janeiro on June 6, 1937.*8 
Article 2 regulates international emissions. The regulation takes the form 
of an obligation imposed upon the administrations of the contracting Powers 
to adopt measures necessary to accomplish the following objectives: (1) that 
international political news broadcasts concerning contracting states be 
made with full disclosure of duly authorized and unimpeachable sources; 
(2) that all broadcasts be avoided which might in any way strain good in- 
ternational relations, offend the national sentiments of other peoples, or dis- 
turb international peace activities. 

Under Article 3, international coédperation is further advanced by the as- 
sumption of an obligation by the administrations of the contracting parties 
to adopt legislation calculated to achieve the following purposes: (1) that the 

38 C.1.R. Doc. 13, Pan American Union Library, Washington, D. C. 
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re-transmission of international cultural, artistic or literary programs of South 
American countries be facilitated for both official and private broadcast 
stations; (2) that the broadcasting of programs relating to national events of 
South American countries and the homage due to illustrious South American 
leaders be increased as much as possible; and (3) that mutual assistance be 
accorded whenever necessary in discovering and suppressing clandestine 
broadcasting stations. It is clear that, following the designation of the Pan 
American frequencies by the United States but before their allocation and 
use by the United States, the South American countries had taken affirma- 
tive and advanced positions with respect to international political and cul- 
tural broadcasts. These positions rested in recent South American and Pan 
American regional agreements. 

One of the five Pan American frequencies, the 6120 ke channel, was al- 
located for use in international broadcast service to the Columbia Broad- 
casting System Station W2XE at Wayne, New Jersey. This allocation was 
made on a temporary basis and subject to revocation without notice or 
hearing. The four remaining frequencies, although assigned to Pan Ameri- 
can use by Executive orders and subject to the international servitudes im- 
posed by recent Inter-American Conferences, continued unused to February 
1, 1938. The Interdepartmental Radio Advisory Committee, due to the 
impendency of the Cairo Telecommunication Conference, recommended the 
allocation of the remaining Pan American frequencies in advance of the Cairo 
Conference. Applications for the allocation of some or all four of the Pan 
American frequencies were filed in sequence with the Federal Communica- 
tions Commission by the World Wide Broadcasting Corporation operating 
under the World Wide Broadcasting Foundation—a non-profit educational 
organization, the National Broadcasting Company, and the General Electric 
Company, beginning in August, 1937. 

The intimate international relationships created by short wave radio 
broadcasting have created powerful propaganda forces linking Pan America 
with the authoritarian European states.*® The most powerful international 
short wave broadcasting station is located at Zeesen, twenty miles south of 
Berlin. Broadcasts from this station, with its eight powerful transmitters, 
cover the world. Five directional short wave beams transmitted on super- 
power may aim the beams to hit North America, Central America, South 
America, Africa, and Australia. With excellent engineering and astute pub- 
licity technique this giant station has become the most potent agency for the 
dissemination of political doctrine that the world has known.‘ 


3° “Tyemocracy versus the Totalitarian State in Latin America,” by Samuel Guy Inman, 
American Academy of Political and Social Science, 1938, Pamphlet Series, No. 7. 

“© “Radio as a Political Instrument,” by Cesar Saerchinger, Foreign Affairs, Jan., 1938, 
Vol. 16, p. 244; “The American System of Broadcasting and Its Function in the Preserva- 
tion of Democracy,’’ address by David Sarnoff at Town Hall Luncheon, Hotel Astor, New 
York City, April 28, 1938. 
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Great Britain quickly saw the advantage of this new method of long dis- 
tance communication as a connecting link to the far flung parts of the 
Empire. The British Empire station at Daventry, with its six transmitters, 
reaches every British Dominion and possession with a carefully prepared cycle 
of broadcasts. As a consequence of the increasing international tension in 
the use of this new propaganda facility, on January 3, 1938, Near Eastern 
Potentates met in the British Broadcasting Corporation House, London, to 
sanction British broadcasts to Arabic-speaking countries to counteract the 
effect of the Italian broadcasts to the Near East from the Bari station. 

On January 5, 1938, two days after the change in British broadcasting 
policy to use of foreign languages, Senators Chavez and McAdoo introduced 
a bill in the United States Senate *! to authorize the construction and opera- 
tion of a short wave radio broadcasting station designed to promote friendly 
relations among the nations of the Western Hemisphere. The bill was re- 
ferred to the Senate Committee on Interstate Commerce. Hearings on the 
bill have been held before a subcommittee under the chairmanship of Senator 
Homer T. Bone of Washington. The bill directs the Secretary of the Navy 
to construct, maintain, and operate an adequately equipped broadcasting 
station, with power sufficient to transmit programs upon high frequencies to 
all nations of the Western Hemisphere. It provides that the station, to be 
known as the ‘“‘United States Pan American Radio Station,” shall be located 
in the vicinity of San Diego, California, on a site to be selected by the Secre- 
tary of State. Under Section 3, an Advisory Council is set up to be known 
as the ‘‘Pan American Radio Station Advisory Council’ and to be composed 
of the Secretary of State, the Chairman of the Federal Communications 
Commission, the Secretary of Commerce, and two other officers of the United 
States to be selected by the President. 

The Cairo Conference was convened by King Farouk on February 1, 
1938, with international short wave broadcasting allocations as one of the 
important items on the agenda.” On the same day the Federal Communi- 
cations Commission announced its decision on the allocation of the pending 
applications for the use of the Pan American frequencies.“ Of the four Pan 
American frequencies involved in the hearing before the Commission, two 
were allocated to the World Wide Broadcasting Corporation—the non-profit, 
educational station—and the two remaining frequencies were assigned to the 
General Electric Company.“ These allocations were expressly held to be 
temporary and subject to recaption without notice or hearing. The alloca- 

“1S. 3342, 75th Congress, 3rd Session. 

«2 “The Cairo Telecommunication Conferences,’”’ by Francis Colt de Wolf, this JourNnaL, 
Vol. 32 (1938), p. 562. 43 See p. 728, note 33, and p. 731 supra. 

“ WIXAL, World Wide Station at Boston, was awarded frequencies 11,370 and 15,130 
kilocycles; W2XAD and W2XAfF, General Electric Stations at Schenectady, were assigned 
9550 and 21,500 kilocycles. This decision had no bearing on the “loan” of the fifth Pan 
American frequency 6120 kilocycles to the Columbia Broadcasting System operating W2XE 
at Wayne, N. J. 
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tions, under the practice of the Commission prevailing with respect to short 
wave grants, are experimental.** This prevents any commercial use of these 
frequencies by the private stations as a source of profit. 

In the opening broadcast on February 22, 1938, inaugurating the new 
wave length assigned to the World Wide Broadcasting Corporation, Secre- 
tary of State Hull, speaking from the Pan American Union at Washington, 
D. C., sent a message to the peoples of Spanish America. Because of his 
specific reference to the resolutions passed at the Montevideo and Buenos 
Aires Conferences, special significance may attach to the following excerpt 
from this address: 


Two inter-American Conferences, the one in Montevideo in 1933 and 
the other in Buenos Aires in 1936, recognized the importance of radio in 
the promotion of friendly relations among the American Republics. 
Five short-wave frequencies have been assigned through the inter- 
mediary of the Pan American Union for the broadcasting of Inter- 
American radio programs. ‘The Buenos Aires conference recommended 
that the American nations broadcast periodical continental radio pro- 
grams with a view to bringing about a better understanding of important 
social, cultural, political, economic and scientific developments. It is in 
accordance with these recommendations and with the approval of the 
Governing Board of the Pan American Union that four of these five 
Pan American frequencies have been assigned temporarily for use by 
two private stations over one of which this message is being read tonight. 


The foregoing pronouncement may carry implications of new international 
policies of broad significance. Particularly may this be true when considered 
in the light of (1) the international scramble for short wave facilities, (2) the 
pending legislation in Congress, such as the Chavez-McAdoo and the Celler 
bills, and (3) the fact that Mr. Hull at the time of this address was not only 
ex officio Chairman of the Governing Board of the Pan American Union, but 
also Secretary of State of the United States. 

The growing appreciation by the United States of the importance of inter- 
national short wave broadcasting was evidenced by the appointment of an 
Interdepartmental Committee to study International Broadcasting four 
days after the Washington’s Birthday Address of the Secretary of State on 
February 22, 1938, and while the Cairo Conference was stiil in session. On 
this committee, appointed by the President, the following Federal Depart- 
ments and agencies are represented: State Department, Department of 
Justice, Post Office Department, Interior Department, Department of 
Agriculture, Bureau of Foreign and Domestic Commerce of the Commerce 
Department, the President of the Export-Import Bank, and the Federal 
Communications Commission. The announcement also stated that the 
committee expected to consider methods of codperation between the Pan 
American nations in using the Pan American frequencies temporarily allo- 


* International Broadcast Stations, F.C.C. Rules 1010-1015. 
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cated by the Federal Communications Commission to the World Wide 
Broadcasting Corporation and the General Electric Company on February 
1, 1938, as well as in using other frequencies which may be available. The 
report of this committee may be very persuasive in shaping Congressional 
action on the pending bills.” 

On April 8, 1938, the Cairo Telecommunication Conference adjourned 
after a session of more than nine weeks with some seven hundred delegates or 
representatives in attendance. The purpose of the conference was the re- 
vision of regulations governing telegraph and radio enacted at Madrid in 
1932. The radio regulations divide the spectrum into blocks of wave bands 
allotted for use by the following main services: (a) fixed or point-to-point 
service; (b) maritime service or shore-to-ship and ship-to-ship; (c) air service 
—airports to aircraft; and (d) broadcasting, now including television. The 
first two services have existed from the beginning of radio. The last two are 
newcomers and first received attention at the Washington Conference of 
1927. At the Madrid Conference of 1932 broadcasting received recognition 
in an increased allotment in the long wave broadcasting band. The narrow 
short wave bands, however, remained as allocated at Washington. The 
controversies at Cairo centered around the demands for additional wave 
bands by the air and broadcasting services. The resistance of the older 
services resulted in a compromise in which there was a limited recognition of 
broadcasting demands for increases in the short wave bands. These in- 
creases, though less than hoped for, taken together, with certain added facili- 
ties for tropical broadcasting in the intermediate wave band, should lead to 
some elimination of existing congestion. The Cairo Convention provides 
that its regulations go into effect January 1, 1939, but it is expressly provided 
that the article changing the allocation of wave bands will not be applied until 
September 1, 1939. 

Television, or visual broadcasting, is one of the imponderables in the future 
development of broadcasting. This new art, in so far as the United States is 
concerned, remains in the research laboratory. For that reason, it is hazard- 
ous now to predict what regulatory problems may be raised in the field of 
national and international short wave broadcasting. The advent of visual 
broadcasting is envisaged by the inclusion of definitions of a visual broad- 
casting station ‘7 and a visual broadcasting service ** in the General Radio 
Regulations annexed to the Madrid International Telecommunication Con- 
vention of 1932. The transmission of visual images requires a wide band of 
frequencies. This characteristic may tend to increase the congestion already 
existing in the radio spectrum. 


46S. 3342 and H. 4281. 
47 General Radio Regulations, Madrid, 1932, Art. 1 (13): “‘A station carrying on a visual 


broadcasting service.’ 
48 Tbid., Art. 1 (28): ‘‘A service carrying on the broadcasting of visual images, either fixed 


or moving, primarily intended to be received by the general public.” 
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The General Radio Regulations as revised at Cairo in 1938 contain defini- 
tions for television service and facsimile service.*® 

The time lag between the advent of television in Great Britain and other 
continental countries and the United States has already brought out certain 
differences in national policies which could not be easily reconciled. 

At the recent Cairo Conference the delegation of the United States sought 
to obtain world wide agreement with respect to the allocation of television 
frequencies. It was suggested that, for purposes of research and experi- 
mentation, the entire world use the bands recommended by the Inter- 
American Radio Conference of Havana. This proposal was unsatisfactory 
to Great Britain and other major nations which are now operating tele- 
vision stations on a permanent basis on slightly different frequencies. 

The British delegation indicated that several thousand receiving sets were 
pow in use in England by the general public; that these sets were designed to 
operate on a locked frequency which could not be changed without redesign- 
ing all of these sets. Other continental countries felt that the allocation 
should be handled on a regional basis so that each region might use the fre- 
quencies best suited for television and other services. It appeared that the 
only solution would be to obtain a separate agreement for Europe. Nations 
outside the Americas expressed the opinion that the frequencies desired by 
the United States for fixed mobile and broadcasting services did not coincide 
with the use being made of these bands elsewhere. The resulting allocation 
is a compromise of the various viewpoints. The report of the American dele- 
gation states that, from a practical operating standpoint, it is not important 
that these very high frequencies be used by the same services in all regions 
of the world.*® 

To meet changing conditions the Secretary of State has established two 
new administrative divisions. Under date of July 27, 1938, a Depart- 
mental order © established the Division of Cultural Relations. The scope of 
this new division includes the “supervision of participation by this govern- 
ment in international radio broadcasts.’”’ On August 19, 1938, a Division of 
International Communications was established. The announcement states 
that: “The international aspects of problems connected with telecommuni- 
cations (radio, ete.), have developed in importance at an extraordinary rate 
during recent years and it has been increasingly apparent for some time that 
the system heretofore followed of handling these problems in the political 
and other policy-making divisions of the Department was no longer ade- 
quate.”’ 

The Federal Communications Commission on August 23, 1938, announced 


‘* General Radio Regulations, Cairo, 1938, Art. 1. 

*° Report to the Secretary of State by the Chairman of the American Delegation to the 
International Telecommunication Conference at Cairo, 1938, June 16, 1938, p. 28. 

! Dept. of State Press Release, No. 367, July 27, 1938. 

2 Ibid., No. 391, Aug. 19, 1938. 
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the selection of ten additional frequencies for international broadcasting.™ 
This selection was made following an engineering study of the present and 
proposed allocations in the new international broadcasting bands. The 
frequencies so selected have been notified to the Berne Bureau of the Inter- 
national Telecommunication Union. The additional frequencies from 
which the selection was made were included in Article 7 of the Cairo General 
Radio Regulations, which will become effective September 1, 1939, among 
the nations ratifying them. Pending ratification of the Cairo Radio Regula- 
tions, applications will be considered by the Communications Commission 
conformably to Paragraph 1 of Article 7 of the Madrid Radio Regulations. 
Due to the existing congestion in the international high frequency broad- 
casting bands, applications will not be considered for frequencies other than 
those so selected or other than those now allocated to stations in the United 
States. 


CONCLUSION 


Radio has been the subject of international regulation for some thirty-five 
years. During that period its rapid development has passed through at 
least three phases following closely the technical progress of the art. The 
first period extended from 1903 to 1920, during which time radio was an 
agency for point-to-point communication and an aid to maritime safety. 
The second period marked the advent of long wave broadcasting and might 
be said to begin about 1920. The third period, initiated in 1930, saw the 
origin and growth of international short wave broadcasting with super- 
power and directional antennae. With each successive technical advance in 
the art, the international regulatory problems have increased in number, 
complexity, and gravity. 

The international regulatory legislation may be broadly classified under 
two categories. The first category includes those international multilateral 
acts of a technical character directed primarily to the physical functioning 
of the art free from interference. The second category includes those in- 
ternational acts directed to the regulation of the subject-matter transmitted 
by this new agency of international mass communication. This new art, 
operating with the speed of light, has quickened social, economic, and politi- 
cal activities in the international area. It is more than a coincidence that 
the dynamic drift to state totalitarianism has concurred with an intensive 
exploitation of multilingual short wave broadcasting with super-power and 
directional beam equipment. With respect to the increasing momentum of 
this tendency, the following facts are significant: In 1930 there were no in- 
ternational short wave broadcasting stations. In 1932 there were 37 using a 
maximum power of 200 kilowatts, while in 1937 there were 116 with the 
maximum power raised to 500 kilowatts. At the present time, Italy is 
broadcasting in eleven languages, Russia in seven, Germany and Japan in six 


3 F.C.C. Press Release of Aug. 23, 1938, No. 29048; Broadcasting, Sept. 1, 1938, p. 59. 
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each. At the suggestion of the Chancellor of the Exchequer, the British 
Broadcasting Corporation has changed to multilingual broadcasts within 
the past few months. 

The relatively unfavorable position of the United States in this radio race 
is deducible in part from the facts of the Payne report * and the maximum 
power limitation of 50 kilowatts on all except experimental grants by the 
Federal Communications Commission. It is to be noted that both totali- 
tarian and so-called democratic states are now participating in this peaceful 
penetration or undeclared conquest by air. 

The impact of this electro-magnetic barrage on the peoples of this hemi- 
sphere is raising serious issues of policy for the Government of the United 
States. There may be necessity for some re-appraisal and reformulation of 
such time honored policies as the Monroe Doctrine, Pan Americanism, and 
the distinctive United States doctrine of private exploitation of broadcasting 
facilities. In view of the far reaching ramifications of these and related 
issues, it is readily understandable that the recently appointed Interde- 
partmental Committee to Study International Broadcasting has found it 
desirable to postpone its report for the further exploration of this matter, and 
that the Department of State has set up two new administrative divisions 
each charged with handling certain aspects of the problem. 


4 See note 1, supra. 
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THE NATURE OF THE ADVISORY OPINIONS OF THE 
PERMANENT COURT OF INTERNATIONAL JUSTICE 


By M. GoopricH 


Associate Professor of Political Science, Brown University 


Though general interest in the advisory opinions of the Permanent Court 
of International Justice has waned of late because of the decline in the 
Court’s advisory activity and the dormancy of the question of American ad- 
herence, there are questions relating to the advisory work of the Court which 
still command the interest of the serious student. On January 26, 1937, the 
Council of the League referred to the special committee set up to study the 
application of the principles of the Covenant the question of the conditions 
of voting requests for advisory opinions. As appears from the observations 
of governments as well as from the discussions in the Council and Assembly, 
the question of the vote necessary to a request for an advisory opinion raises 
the larger question of the nature of advisory opinions. 

Among authorities we find substantial disagreement. Manley O. Hudson, 
in his authoritative treatise on the Permanent Court, concludes that an ad- 
visory opinion “is what it purports to be. It is advisory. It is not in any 
sense a judgment under Article 60 of the Statute, nor is it a decision under 
Article 59. Hence it is not in any way binding upon any State, even upon 
a State which is especially interested in the dispute or question to which the 
opinion relates.” 2 Charles de Visscher, however, while recognizing that in 
principle the opinion is not binding upon the Council (or Assembly) or the 
interested states, believes that the judicial character of the Court and of its 
advisory procedure modifies the general principle, with the result that within 
the limits of the question put to the Court on the judicial aspects of the dis- 
pute, the Council and, under certain circumstances, the interested states are 
bound by the opinion. Before the First Committee of the Ninth Assembly 
M. Politis expressed the view that the Court’s opinion is, in point of fact, 
equivalent to a judgment and is binding. This seems to have been the view 

1 League of Nations Official Journal, February, 1937, pp. 77-79. This question was first 
raised by the Assembly in a resolution adopted Sept. 24, 1928, inviting the Council to make 
a study of the question whether an opinion might be requested by a simple majority vote. 
The study was not made, and at its 16th session, on Sept. 28, 1935, the Assembly adopted a 
resolution reaffirming its invitation. The Council invited the members of the League and 
the International Labor Organization to express their views, and on the basis of the diversity 
of opinion expressed, it was decided to refer the matter to the special committee. Publica- 
tions of the Permanent Court of International Justice, Series E, No. 12, pp. 117-127; No. 
13, pp. 79-82; League of Nations Official Journal, supra, pp. 77-79, 170-186. 

2The Permanent Court of International Justice: A Treatise (New York, 1934), p. 455. 

3 Recueil des Cours, Académie de Droit International, 1929, I, p. 23 et seq. 

4 League of Nations Official Journal, Special Supplement, No. 65, p. 47. 
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of the committee of the Court appointed in 1927 to report on the proposal 
that Article 31 of the Statute be applied under certain conditions in advisory 
procedure. The committee expressed the following opinion: “In reality, 
where there are in fact contending parties, the difference between contentious 
cases and advisory cases is only nominal. The main difference is the way in 
which the cases come before the Court. . . . So the view that advisory opin- 
ions are not binding is more theoretical than real.” ® 


I 


The third sentence of Article 14 of, the Covenant, which provides the legal 
basis for the advisory jurisdiction of the Court, reads as follows: “The 
Court may also give an advisory opinion upon any dispute or question re- 
ferred to it by the Council or by the Assembly.” The history of this text 
would seem to indicate that those responsible for its drafting intended that 
the opinions of the Court should have a purely advisory character and that 
they were not seeking somewhat surreptitiously to introduce the principle of 
compulsory arbitration.® 

It soon became apparent that in actual practice the opinions of the Court 
would have a more conclusive effect than the text of Article 14 would sug- 
gest. While it remained true that in principle the Council and Assembly 
were free to disregard them and that per se they created no legal cbligations 
for the interested parties, it also soon became clear that the opinions of the 
Court would in practice usually be accepted. It was the fear of many of 
those who were concerned with the establishment of the Court and its original 
orientation that it would lose its moral authority as an international court 
of justice if it gave opinions that were not binding.’ The provisions of the 
draft relating to advisory opinions finally adopted by the 1920 Advisory 
Committee of Jurists seem to have been clearly intended to secure for opin- 
ions of the Court on questions constituting the subject-matter of existing dis- 


5 P.C.1.J., Series E, No. 4, p. 76. This conclusion is accepted by M. Negulesco, who dis- 
tinguishes between an opinion on a “‘point’”’ and an opinion on a “différend.” “‘L’ Evolution 
de la Procédure des Avis Consultatifs de la Cour Permanente de Justice Internationale,” in 
Académie de Droit International, Recueil des Cours, 1936, III, pp. 64-80. 

6 Hudson, op. cit., pp. 100-101. David Hunter Miller, The Drafting of the Covenant, 
gives the evidence. In fact, the British delegation, which was largely responsible for the 
drafting of the sentence, prepared a note which explained that ‘the opinion of the Court 
will have no force or effect unless confirmed by the Report of the Council or Assembly.’’ 
Miller, op. cit., I, p. 416. 

7 In the discussions of the Advisory Committee of Jurists, Mr. Root took the view that it 
was a violation of all juridical principles for the Court to give an advisory opinion with 
reference to an existing dispute. Advisory Committee of Jurists, Procés-verbaux of the 
Proceedings, pp. 584-585. He seems to have been convinced, however, that the Covenant 
left no choice in the matter. M. de Lapradelle expressed the view that in actual practice 
judgments and advisory opinions of the Court in disputes would have the same force. bid., 
p. 225. 
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putes the same respect that would be shown for judgments of the Court.® 
While these provisions were omitted from the Statute as finally adopted, the 
omission does not appear to have been the result of serious opposition to the 
strengthening of the authority of the Court’s opinions. In fact, one ground 
of opposition appears to have been that the authority of certain of the Court’s 
opinions would be weakened thereby.’ 

A like concern for safeguarding the authority of the Court when acting in 
an advisory capacity was shown by the Court itself when engaged in the 
drafting of its rules. Though the Court was not prepared to go as far as 
Judge Moore proposed in seeking to discourage advisory opinions,!° the de- 
cisions actually taken and the procedural rules adopted were clearly in the 
direction of the assimilation of advisory to contentious procedure, and were 
bound to have the effect, as undoubtedly was intended, of breaking down the 
original distinction between the binding character of a judgment and the ad- 
visory character of an opinion. Thus it was decided that advisory opinions 
should always be given by the full Court.11 The Court took a strong stand 
against the giving of secret advice to the Council.” In order to avoid all 
possibility of secrecy, and to make available full information on the question 
before the Court, it was provided (Article 73 of the Rules) that notice of a 
request for an opinion should “forthwith” be given to the members of the 
Court, to the members of the League and to states mentioned in the Annex to 
the Covenant, as well as to any international organization likely to be able 
to furnish information. Furthermore, the Court decided (Article 74) to pub- 
lish the opinion in a special collection, and the view was expressed, to be fol- 
lowed in practice, that the opinions “should be read out at a public meeting 
of the Court.” 38 

In its practice, and in the later revisions of the Rules based on that practice, 
the Court advanced steadily in the direction of assimilating advisory to con- 
tentious procedure. The Court early adopted the practice of sending a notice 
of the request for an advisory opinion to a state neither a member of the 


8 Art. 36, par. 3, provided for the assimilation of advisory to contentious procedure in the 
case of an opinion sought on a question forming the subject of an existing dispute. Art. 36, 
par. 2, provided that on a question not relating to an existing dispute, the opinion should be 
given by a special commission, so as not to bind the Court. Jbid., pp. 730-732. 

®’ The subcommittee of the Third Committee of the First Assembly recommended the 
elimination of the provisions on the grounds that opinions should be given by the same 
quorum of judges as required for judgments, that there were certain practical difficulties 
involved in making the proposed distinction, and that in any case this was a matter of pro- 
cedure to be regulated by the Rules of the Court. Records of the First Assembly, Meetings 
of the Committees, I, p. 534. 

1° Judge Moore, in his memorandum, argued that there should be no special regulation 
concerning advisory opinions for the reasons that it was incompatible with the general 
character and purpose of the Court to require it to give advice which could be rejected, that 
Art. 14 was permissive, and that it was not desirable to encourage requests by making any 
special provision for them. P.C.I.J., Series D, No. 2, pp. 383-398. 

p. 98. 12 Tbid., p. 160. 8 Tbid. 
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League nor mentioned in the annex but nevertheless specially interested in 
the question before the Court.1* Furthermore, in the Mosul case, the Court 
differentiated between the states notified in such a way as to suggest slightly 
the distinction made under its contentious procedure between the parties to 
the dispute, states entitled to intervene under Articles 62 and 63 of the Statute, 
and other states.!5 The Court, however, refused, in the Acquisition of Polish 
Nationality case, to grant the request of the Rumanian Government that it 
should be allowed to be heard under Articles 62 and 63 of the Statute and 
Articles 58, 59, and 60 of the Rules relating to intervention.?® 

From the very beginning the Court followed the practice of receiving writ- 
ten statements and documents from states, members of the League and inter- 
national organizations which had been notified by the Court, and of hearing 
at a public sitting representatives of any government or international organi- 
zation which within a fixed time expressed the desire to be heard. Thus the 
advisory procedure came to have its written and oral phases. Furthermore, 
it was the practice of the Court to communicate submitted memoranda to 
interested governments in order that they might reply in oral statements. 

The extent to which the provisions of the Statute and of the Rules governing 
contentious procedure were applied by analogy to advisory procedure was 
clearly indicated by the Registrar in his report of December 28, 1925, when 
he proposed that Article 73 of the Rules be amended to provide expressly for 
the application by analogy to advisory procedure of Articles 39, 42, 44-51 
and 54-58 of the Statute, and Articles 33, 34, 37, 38, and 41-56 of the Rules.!7 
This proposal, it was explained, was only intended to reduce to writing what 
had been the practice of the Court.18 While the Court did not accept the 
proposal, it was made clear that it was because of its desire to retain its free- 
dom of action, and not because the proposal represented an inaccurate de- 
scription of its practice.!® 

The practice of the Court in assimilating its advisory to its contentious 


1 This was done in the cases of Eastern Carelia, German Settlers in Poland, Acquisition of 
Polish Nationality, Exchange of Greek and Turkish Populations, and Mosul. This prac- 
tice was questioned by Poland in the case of German Settlers in Poland, but the Court held 
that the enumeration in Art. 73 was not exhaustive. P.C.I.J., Series E., No. 1, p. 263. 

% The Registrar informed members of the League that “‘having regard to the nature of the 
questions put, and their possible bearing on the interpretation of the Covenant, the Court 
would no doubt be prepared favorably to receive an application by any Member to be al- 
lowed to furnish information calculated to throw light on the questions at issue.’”’ The 
notifications to Great Britain and Turkey were further based on the principle “in accordance 
with which a question referred to the Court for advisory opinion is communicated to govern- 
ments likely to be able to supply information in regard to it.” P.C.I.J., Series B, No. 12, 
pp. 7-8. 

© 1t took the view that these articles applied only to contentious procedure, though it 
indicated its willingness to hear the Rumanian representative under Art. 73 of the Rules. 
P.C.LJ., Series E, No. 1, p. 252; Series C, No. 3, Vol. III, pp. 1089-1090. 

7 P.C.1L.J., Series D, No. 2, addendum, p. 315. 18 Ibid., p. 226. 

Ibid., pp. 226-227. 
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procedure was strikingly illustrated in its refusal to give an opinion in the 
Eastern Carelia case. In addition to basing its refusal on the lack of juris- 
diction of the Council, and the difficulty of determining the facts with Soviet 
Russia absent, the Court stated: “Answering the question would be substan- 
tially equivalent to deciding the dispute between the parties. The Court, 
being a.Court of Justice, cannot, even in giving advisory opinions, depart 
from the essential rules guiding their activity as a Court.” °° 

In the 1926 revision of the Rules, the Court did little more than state its 
practice as it had developed during the first four years.21_ A proposal to 
admit national judges to the Court under certain conditions in advisory cases 
was voted down, only to be accepted in the following year when the Court 
adopted the rule that “on a question relating to an existing dispute between 
two or more States or Members of the League of Nations, Article 31 of the 
Statute shall apply.” 2° 

The practice of the Court in assimilating advisory to contentious procedure 
received confirmation in the proposals of the 1929 Committee of Jurists, ap- 
pointed by the Council under the 1928 Assembly resolution to consider the 
questions of amendment of the Statute and American adherence. Primarily 
to give further assurance to the United States with regard to the matters cov- 
ered in the first part of the fifth Senate reservation, the 1929 Committee 
proposed the transference to the Statute of the substance of Articles 72, 73 
and 74 of the 1926 Rules. The committee also recommended the addition of 
an article providing that the Court, in the exercise of its advisory functions, 
should be guided by the other provisions of the Statute “to the extent to 
which it recognizes them to be applicable.”** These proposals, as slightly 


20P.C.L.J., Series B, No. 5, p. 29. In the Mosul affair, it would appear superficially 
that the Court had refused to follow this principle. it must be borne in mind, however, that 
in that case the question related solely to the competence and jurisdiction of the Council, and 
that the Turkish Government had given certain information. 

21 P.C.L.J., Series E, No. 3, pp. 222-227. Provision was made for a “special and direct 
communication” to any member of the League or state or international organization con- 
sidered ‘‘as likely to be able to furnish information on the question,’’ and in the case of a 
state or member not so notified, for an application to be heard which the Court would decide. 
This was considered by the Court as adapting the principles of Arts. 62 and 63 of the Statute 
to the requirements of advisory procedure. P.C.I.J., Series D, No. 2, addendum, p. 225. 

s2 P.C.I.J., Series E, No. 4, pp. 72-73. 

23 The first part of the fifth Senate reservation provided that ‘the Court shall not render 
any advisory opinion except publicly after due notice to all States adhering to the Court and 
to all interested States and after public hearing or opportunity for hearing given to any 
State concerned.” U.S. Sen. Doc. No. 45, 69th Cong., Ist Sess., p. 2. While the 1926 
Conference of Signatories was of the opinion that this matter was covered by the opinion of 
the Court in the Eastern Carelia case and by Arts. 72-74 of the Rules of the Court, the 
Government of the United States took the position that these were ‘‘subject to change at any 
time.’”’ Letter from the Government of the United States of America to the Secretary- 
General of the League, Feb. 19, 1929, League of Nations Doc. C.514.M.173.1929.V, p. 69. 
The 1929 Committee of Jurists recommended the transfer to the Statute of the provisions of 
the Rules in question “‘in order to give them a permanent character, which seems particularly 
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modified by the 1929 Conference of Signatories, became Articles 65, 66, 
67 and 68 of the Revised Statute, which entered into force on February 
1, 1936. 

In the 1936 revision of the Rules, the practice of assimilating advisory to 
contentious procedure was again confirmed. In his report of June, 1933, the 
Registrar had indicated the articles of the Statute and Rules which had been 
applied by analogy to advisory procedure up to that time.2* The Court, 
however, again decided not to attempt to enumerate the specific articles of 
the Statute and Rules which were applicable to advisory proceedings by 
analogy because of the belief that it was unwise to restrict the freedom of 
the Court in this way. 

The question which received most attention and regarding which it was 
found to be most difficult to reach a general agreement was that raised by the 
Fourth Commission as to whether in the Rules of the Court, and particularly 
as regards the application by analogy of the rules relating to contentious 
procedure, a distinction should be made between a request for an opinion 
upon a “question” and a request for an opinion upon a “dispute.” 2° The 
text finally agreed on, embodied in Article 82 of the present Rules, after re- 
ferring to the expressly applicable provisions of the Statute and the Rules, 
states that the Court “shall also be guided by the provisions of the present 
Rules which apply in contentious cases to the extent to which it recognizes 
them to be applicable, according as the advisory opinion for which the Court 
is asked relates, in terms of Article 14 of the Covenant of the League of 
Nations, to a ‘dispute’ or to a ‘question.’”’** Thus, in effect, the Court has 
been left with the discretion it formerly possessed, subject to the express 
provisions of the Statute and other articles of the Rules, to decide each indi- 
vidual case the extent to which the procedure shall be assimilated to conten- 
tious procedure, the only effect of the new Rule being to require the Court-to 
take into account the nature of the question, whether it is a “dispute” or 
“question” in the sense of Article 14 of the Covenant. The fact that the line 
between “dispute” and “question” has been by no means clearly defined 
further weakens the restrictive effect of the rule. 

In conclusion, it may be said that, according to the practice of the Court 
and under the provisions of the Statute and the Rules as now in force, ad- 
visory procedure is closely assimilated, in fact as closely assimilated as is 


desirable today in view of the special circumstances attending the possible accession of the 
United States to the Protocol of Signature of the Statute of the Court.’”’ Jbid., C.142.M.52. 
1929.V, p.9. The discussions of the 1929 Committee of Jurists and of the 1929 Conference 
of Signatories evidence the general desire of those participating to make it possible for the 
United States to accede to the Statute, but there is nothing to indicate that in the absence 
of this consideration there would have been any serious opposition to the addition of the 
proposed articles to the Statute as the practice of the Court in assimilating its advisory to its 
contentious procedure had come to be generally accepted as fully and firmly established. 

*P.C.LJ., Series D, No. 2, 3rd addendum, pp. 835-837. 

Ibid., pp. 782, 792, et seq. 26 Thid., p. 1022. 


EO 
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possible, to contentious procedure.27 The effect of this assimilation has been, 
as was undoubtedly intended, to increase the authority of the Court’s opinions. 


II 


Up to the present time the Court has given 27 advisory opinions. What 
has been the nature of the questions upon which opinions have been requested? 
Article 14 of the Covenant distinguishes between “disputes” and “questions.” 
This distinction in practice has not been easy to make, and the Court in 
drafting the amendment to Article 71 of its Rules in 1927 preferred to dis- 
tinguish between questions “relating to an existing dispute” and questions 
not so relating. This has permitted the Court to include in the first category 
questions constituting elements in disputes pending before the Council or 
Assembly or elsewhere.28 This distinction would seem to be more significant 
than the one made in Article 14. It is in accord, too, with the fairly common 
practice in arbitration of submitting to arbitral decision a defined legal ques- 
tion while leaving other elements in the dispute to be handled by ordinary 
diplomatic or other means. 

In determining whether a question relates to an existing dispute,?® the 
Court has first considered whether the states concerned when the dispute was 
before the Council were invited to sit as members ad hoc under Article 4 of 
the Covenant.®° If this criterion cannot be applied, the Court decides the 
case on its merits. The fact that the provision for national judges in advisory 
cases has only been in force since 1927, the fact that the criterion can only 
be applied where the dispute comes before the Council and one of the self- 
claimed parties is not a member, and the fact that the question arises for 
Court decision only when one of the parties to the alleged dispute is not repre- 
sented on the Court, explain why the Court has given a decision on the nature 
of the question in only a small minority of the total cases. 

Seventeen of the opinions that have been given would seem to have been 
on questions relating to existing disputes between states.24_ Ten opinions 


27 Without attempting an exhaustive statement of the extent to which this assimilation is 
carried, attention is called to the following: Full publicity for requests (Art. 66 of the 
Statute); opportunity to be heard (Art. 66 of the Statute); right to national judge (Art. 83 
of the Rules); written and oral proceedings (Arts. 66 and 68 of the Statute; Art. 82 of the 
Rules); opinions given by full Court, after secret deliberation and by majority vote (Arts. 
82 and 84 of Rules); opinions read in open Court after notice given (Art. 67 of Statute); 
Court may refuse to give an opinion (application of Art. 36 of Statute by analogy). For the 
texts of the Statute and Rules of the Court now in force, see P.C.I.J., Series D, No. 1, 3rd ed. 

28 Report of the Registrar, June, 1933, P.C.1.J., Series D, No. 2, 3rd addendum, p. 838. 

29 In its judgment in the Mavrommatis Palestine Concessions case, the Court defined a 
dispute ‘‘as a disagreement on a point of law or fact, a conflict of legal views or interests be- 
tween two persons.” P.C.I.J., Series A, No. 2,p.11. As the term is used here, it is neces- 
sary to add that the dispute must be between states and must involve a conflict of alleged 
state rights and interests. *° P.C.L.J., Series E, No. 7, p. 303. 

41 Nos. 4 (4) Nationality Decrees in Tunis and Morocco; 5 (7) Status of Eastern Carelia; 
8 (9) Polish-Czechoslovakian Frontier (question of Jaworzina); 9 (13) Monastery of Saint- 


PERMANENT COURT OF INTERNATIONAL JUSTICE 745 


would seem to have been given on questions not relating to existing disputes 
between states.52 In most instances the classification is obvious. There are 
some opinions, however, whose proper classification is debatable. The ques- 
tion submitted in No. 11 (Polish Postal Service in Danzig) was clearly similar 
to that before the Court in No. 15 (Jurisdiction of the Courts of Danzig), 
which was expressly recognized by the Court as relating to an existing dis- 
pute.8* No. 19 (Access to German Minority Schools in Upper Silesia) is 
included in the first category for the reason that, while the matter involved 
the League guarantee of minority rights, the agreement whose provisions 
were in dispute was between Germany and Poland. Furthermore, Germany 
was responsible for bringing the matter before the Council and appeared 
there as a party in interest. On the other hand, in Nos. 6 (Settlers of German 
Origin) and 7 (Acquisition of Polish Nationality), Germany was not a party 
to the minority treaty in question nor a member of the Council, and no state, 
member of the Council, appeared as a party to an actual dispute with Poland 
over the meaning of the treaty. In No. 26 (Minority Schools in Albania), 
where the circumstances were similar, the Court was not forced to give a 
decision on the point, but the Registrar was instructed to convey to those 
concerned, without committing the Court, the view that there was some un- 
certainty as to whether the Court could sanction the appointment of judges 
ad hoc by the Greek and Albanian Governments.** 

Of the seventeen questions relating to actual disputes submitted to the 
Court, thirteen related to disputes actually before the Council.*® Four of the 
Naoum; 10 (15) Exchange of Greek and Turkish Populations; 11 (16) Polish Postal Service 
in Danzig; 12 (20) Frontier between Turkey and Iraq (Mosul question) ; 14 (23) Jurisdiction 
of the European Commission of the Danube; 15 (29) Jurisdiction of the Danzig Courts; 16 
(35) Interpretation of the Greco-Turkish Agreement of Dec. 1, 1926; 17 (37) Greco-Bulgarian 
“Communities”; 19 (40) Access to German Minority Schools in Polish Upper Silesia ; 20(41) 
Customs Régime between Germany and Austria; 21 (39) Railway Traffic between Lithuania 
and Poland; 22 (44) Access to and Anchorage in the Port of Danzig for Polish War Vessels; 
23 (42) Treatment of Polish Nationals at Danzig; and 24 (45) Caphandaris-Molloff Agree- 
ment of Dec. 9, 1927. The first numbers given indicate the chronological order in which the 
opinions of the Court have been given and correspond to the numbers given by Hudson, op. 
ctt., p. 457 et seq., as far as his list goes. The numbers in parentheses are the numbers which 
the cases have in the General List as given in the Annual Report for 1936-37. P.C.L.J., 
Series E, No. 13, pp. 92-107. 

#2 Nos. 1 (2) Nomination of the Workers’ Delegate to the International Labor Conference; 
2 (1) International Labor Organization and the Conditions of Agricuitural Labor; 3 (3) In- 
ternational Labor Organization and the Methods of Agricultural Production; 6 (6) German 
Settlers in Poland; 7 (8) Acquisition of Polish Nationality; 13 (21) The International Labor 
Organization and the Personal Work of the Employer; 18 (38) Danzig and the International 
Labor Organization; 25 (48) Employment of Women during the Night; 26 (62) Minority 
Schools in Albania; and 27 (63) Constitution of the Free City of Danzig. 

%P.C.L.J., Series C, No. 14, I, p. 9. 

* P.C.L.J., Series E, No. 11, p. 151. Apparently the sole question considered was whether 
there was a dispute between Albania and Greece. P.C.I.J., Series C, No. 76, p. 205. 

* Nos. 4, 5, 8, 9, 11, 12, 15, 19, 20, 21, 22, 23, and 24. See note 31, supra, for further 
description. 
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questions relating to actual disputes came to the Court by way of the Council, 
but originated with international bodies not having the right to address direct 
requests to the Court. Of the ten opinions given on questions not relating 
to actual disputes, four have been on questions originating with the Council 
and arising in connection with the performance of what might be called its 
administrative functions.37 Six opinions have been given on questions relat- 
ing to the organization, jurisdiction and work of the International Labor 
Organization.2® Of these, four have been on questions originating with the 
Governing Body of the International Labor Organization, the Council simply 
serving as an intermediary. In two instances, however, the requests origi- 
nated with the Council, following the action of the French Government in 
asking that certain questions relating to the competence of the International 
Labor Organization be submitted to the Court.8® The procedure followed in 
these two cases would seem to have been highly irregular. 

In all cases but one,*® the question has been put to the Court following an 
actual disagreement between states or within an international organ with 
regard to the interpretation and application of some text or rule of law. The 
requests submitted to the Court have had as their purpose the obtaining of 
authoritative statements as to what the law is. In some cases, the question 
or questions have related to concrete factual situations.4! In other cases, 
the question put has been more general in character and has called for the 
interpretation, in general terms, of specific texts, without reference to specific 
factual situations.*2 Where the question has related to a specific situation 
of fact, the customary practice has been for the facts to be set forth in the 
request and in the supporting documents, as the Court does not consider it 
expedient under ordinary circumstances that the facts should be in contro- 
versy and that it should be left to the Court to ascertain what they are.* 

It would appear that in all the cases where advisory opinions have been 
asked upon questions relating to existing disputes between states, that the 


8° No. 10 (The Mixed Commission set up under Art. 2 of the Convention concerning the 
Exchange of Greek and Turkish Populations, signed at Lausanne, Jan. 30, 1923); No. 14 
(Advisory and Technical Committee for Communications and Transit) ; No. 16 (same as No. 
10); and No. 17 (Greco-Bulgarian Mixed Commission provided for under the Greco-Bul- 
garian Convention of Nov. 27, 1919). 

37 No. 6 (Guarantee of Minority Rights under Polish Minorities Treaty of June 28, 1919); 
No. 17 (same); No. 26 (same under Albanian Declaration of Oct. 2, 1921); and No. 27 
(Guarantee of Special Régime for the Free City of Danzig under Article 103 of the Treaty 
of Versailles). 

38 Nos. 1, 2, 3, 13, 18, and 25. See note 32, supra, for further description. 

39 Nos. 2 and 3. 

4° No. 3 (Competence of the International Labor Organization—Agricultural Production). 

“| As, for example, in Nos. 1, 4, 5, 6, and 7. 

“ As, for example, in Nos. 2,3,10,and 13. In the case of No. 1, the factual situation was 
used “‘solely in order to fix clearly the state of facts to which the interpretation has applica- 
tion.” P.C.LJ., Series B, No. 1, p. 17. 

* P.C.I.J., Series B, No. 5, p. 28. 
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questions submitted to the Court have been not only of a legal nature but 
also comparable in character to the questions which the parties might have 
voluntarily agreed to submit to arbitration. In all these cases, the questions 
submitted to the Court appear to have constituted the substance of the dis- 
putes, or to have been important legal elements, the elimination of which 
would be conducive to final agreement. In four ** of the ten cases where the 
questions have not related to existing disputes between states, the questions 
have constituted important legal elements in actual cases which were before 
the Council in its administrative capacity. Here, too, the questions had to 
be decided before the affairs to which they related could be satisfactorily 
settled. Furthermore, in at least three *° of these four cases, the alleged in- 
fringements of international obligations were capable of developing into 
actual disputes between states which might be submitted to the Court for 
judgment, even if one assumes, as we are doing, that that stage had not yet 
been reached. 
Ill 


In considering the action taken on the opinions rendered,** we must dis- 
tinguish between the action of the Council, that of those international organs 
which in certain cases have moved the Council to act, and that of interested 
states. 

In considering the action of the Council, it is necessary, furthermore, to 
define the capacity in which the Council acts. Where the Council acts as an 
intermediary in requesting an opinion,*? the practice has been for the Council 
to take note of the opinion and to instruct the Secretary-General to com- 
municate it to the administrative head of the organ which had solicited it.48 
Of the opinions given on questions originating with the Council, six related to 
matters before the Council under provisions of the Covenant. In two in- 
stances the Council did not find it necessary to take action.*® In three of the 
remaining four cases, the opinion appears to have been accepted by the 
Council.°° In the remaining case (Eastern Carelia), the Council was faced 

“ Nos. 6, 7, 26, and 27. 45 Nos. 6, 7, and 26. 

6 For information in summarized form on the action taken, see Hudson, The Permanent 
Court of International Justice: A Treatise (1934), pp. 457-466. 

‘7 As it did in Nos. 1, 2 (in effect), 3 (in effect), 10, 13, 14, 16, 17, 18 and 25. 

‘8 Of course, in Nos. 2 and 3 the questions had been raised by the French Government 
directly, but as they related to the competence of the International Labor Organization, 
the opinions were communicated to the Director of the International Labor Organization. 

49 In No. 4 (Nationality Decrees in Tunis and Morocco), the British and French Govern- 
ments had agreed that if the opinion was favorable to the British contention, the dispute 
would be referred to arbitration or judicial settlement. League of Nations Official Journal, 
1922, pp. 1206-1207. In No. 20 (Austro-German Customs Union), the German and 
Austrian Governments had already renounced the intention to pursue the project at the 
time the opinion was given. League of Nations Official Journal, 1931, pp. 2185-2190. 

5° No. 8 (Polish-Czechoslovakian Frontier); No. 9 (Monastery of St.-Naoum); and No. 21 
(Railway Traffic between Lithuania and Poland). In No. 21, the Council took note of the 
opinion. League of Nations Official Journal, 1932, p. 481. 
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with the necessity of deciding what action it should take in face of a refusal 
by the Court to give an opinion. This refusal involved an important inter- 
pretation of the Covenant which there was some inclination on the part of 
members of the Council to challenge.®! It is significant, however, that the 
Council finally decided not to appear to take action which would “contradict 
the findings of the Court.” ®? 

In the four cases where opinions were given by the Court on questions 
relating to matters before the Council under minority treaties and declara- 
tions, the Council appears to have accepted the opinions as providing the legal 
basis for action taken.5* In each of the five cases where the Court has given 
opinions upon questions relating to matters before the Council involving the 
Free City of Danzig, the Council appears to have adopted the opinion, though 
in one case (No. 15) the Council limited itself to taking note of the opinion, 
the need for further action being eliminated by agreement reached between 
the parties.°* In the two cases where the Court has given opinions on ques- 
tions relating to matters before the Council under treaty provisions other 
than those already referred to, the Council appears to have formally adopted 
one opinion and taken note of the other.®> It thus appears that opinions 
relating to matters that have been before the Council for action have been 
uniformly accepted and have provided the legal basis for the action taken 
where the matter has not been withdrawn from the consideration of the 
Council by the action of the interested parties. 

International organs, other than the Council, which have submitted through 
the medium of the Council requests for advisory opinions, have uniformly 


51 League of Nations Official Journal, 1923, pp. 1335-1337. 52 Thid., p. 1337. 

58 Though the final settlement reached in the German Settlers in Poland case may not have 
provided full compensation for those illegally expelled from their properties, it was based on 
full acceptance on points of law of the opinion of the Court. See League of Nations Official 
Journal, 1924, pp. 359-366, 548, 926-927. The question of the nature of the action to be 
taken by the Council to give effect to Poland’s legal obligations was not before the Court. In 
the Acquisition of Polish Nationality case, the opinion was adopted by the Council, though 
the final settlement reached involved elements of compromise. Jbid., 1923, pp. 1333-1335; 
League of Nations Treaty Series, XXXII (1925), pp. 333-353; Hudson, op. cit., p. 459. 
Opinion No. 19 (Access to German Minority Schools in Polish Upper Silesia) was expressly 
accepted by the Council (League of Nations Official Journal, 1931, pp. 1151, 2263), and in 
the case of No. 26 (Minority Schools in Albania), acceptance was implicit in the action taken 
(ibid., 1935, pp. 626-627, 1185-1186; 1936, pp. 115-117). 

5¢ For No. 11 (Polish Postal Service in Danzig), see League of Nations Official Journal, 
1925, pp. 882-887, 1371-1377; No. 15 (Jurisdiction of the Danzig Courts), see ihid., 1928, p. 
433; No. 22 (Access to the Port of Danzig for Polish War Vessels), see ibid., 1932, pp. 488- 
489; No. 23 (Treatment of Polish Nationals in Danzig), see ibid., 1932, pp. 522-523; No. 27 
(Constitution of the Free City of Danzig), see ibid., 1936, pp. 121-125. 

58 Opinion No. 12 (Mosul Question) was adopted by the Council by unanimous vote, ex- 
cluding the parties to the dispute. League of Nations Official Journal, 1926, pp. 120-129. 
The Council was not required to take action on Opinion No. 24 (Caphandaris-Molloff 
Agreement) beyond taking note of the opinion, because of the conclusion of the Athens 
Agreement of Nov. 11, 1931. Jbid., 1932, pp. 1185-1187. 
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accepted these opinions and acted upon them in so far as empowered to do so. 
Thus the opinions given on questions relating to the International Labor 
Organization have been constantly accepted by the constituent organs of that 
organization and have provided the basis for action taken. In his report to 
the fourth session of the International Labor Conference, M. Albert Thomas 
laid stress on certain practical consequences of Opinion No. 1, and in particu- 
lar upon certain indications to be derived from the reasoning of the opinion 
which might be usefully borne in mind by states in selecting their workers’ 
delegates.°* In the same report, he analyzed Opinions Nos. 2 and 3, noted 
that the position maintained by the International Labor Organization had re- 
ceived legal confirmation, and stated that the Office would proceed with the 
task it had undertaken.®7 The Court’s opinion to the effect that Danzig was 
incapable of becoming a member of the International Labor Organization (No. 
18) was accepted and followed.58 Opinion No. 25 was accepted by the Inter- 
national Labor Conference in adopting the revised convention in June, 1934, 
concerning employment of women during the night.®® 

The action of other international organs on advisory opinions has not been 
as clear-cut as that of the International Labor Organization. At the time 
Opinion No. 10 (Exchange of Greek and Turkish Populations) was com- 
municated to the Mixed Commission set up under the Lausanne Convention 
of January 30, 1923, for the exchange of Greek and Turkish populations, the 
two governments were engaged in negotiations covering a number of matters, 
including the definition of “établis.” The agreement reached on this point 
took the form of a decision of the Mixed Commission of March 19, 1927, which 
certainly did not correspond with the opinion of the Court. It must be em- 
phasized, however, that the question was considered in the course of these 
negotiations “no longer as a legal question but as a political question subject 
to solution by concession and compromise.” ®° Opinion No. 16 (Interpreta- 
tion of the Greco-Turkish Agreement of 1926) was communicated to the 
President of the Mixed Commission in the course of negotiations for the final 
liquidation of all pending questions which were being carried on at Angora. 
Consequently, the opinion “did not serve any practical purpose.” ®! In both 
cases the matter in controversy had really been taken out of the hands of the 
commission by the action of the parties. As regards Opinion No. 17 (Greco- 
Bulgarian “Communities”), the delegates of both the Greek and Bulgarian 
Governments on the Mixed Emigration Commission recognized the soundness 
of the opinion, but when it came to drafting a decision enabling the commis- 

* P.C.I.J., Series E, No. 1, p. 188. The opinion has guided governments in making ap- 
pointments under Art. 389 of the Statute, and Conferences in examining credentials. The 
International Labor Organization: The First Decade (1931), p. 59. 

 P.C.I.J., Series E, No. 1, p. 193. 

“8 The International Labor Organization: The First Decade, p. 47. 

" P.C.L.J., Series E, No. 10, pp. 128-129. 


*° Ladas, The Exchange of Minorities: Bulgaria, Greece and Turkey (1932), pp. 408-409. 
Tbid., p. 539. 
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sion to apply the principles laid down in the opinion, it was apparent that the 
delegates of the two governments gave different interpretations to important 
passages of the opinion. In the circumstances, it was decided that the 
neutral members of the commission should find a practical solution, “taking 
the Court’s opinion as a basis, and adopting the same generous methods as 
had been employed by the Commission in regulating the liquidation of private 
property.” ©? The solution finally adopted would seem to have been broadly 
in conformity with the opinion of the Court.®* Opinion No. 14 on the juris- 
diction of the European Commission of the Danube, though requested by and 
communicated to the chairman of the Advisory and Technical Committee for 
Communications and Transit, was in reality requested on the basis of an 
agreement between the Governments of France, Italy, Great Britain and 
Rumania, and the action taken on the opinion was by these govern- 
ments. The committee, in other words, acted as an intermediary as did the 
Council. 

Finally, we have to consider the action taken by states upon the advisory 
opinions of the Court, which, admittedly, in many cases, is difficult to dis- 
tinguish from the action of international organs, particularly where action by 
the latter requires unanimous consent. We may first distinguish between 
those cases where the international organ soliciting the opinion, directly or 
indirectly, has power of decision in the matter at issue by less than unanimous 
vote, and those cases where no such power of decision exists. Where the 
international organ has power of decision, and adopts the opinion of the 
Court, that becomes binding upon states by virtue of the power to decide 
possessed by the international organ in question. ‘Thus opinions relating to 
the International Labor Organization, once adopted by the Governing Board 
and the Conference, become binding upon member states to the extent that 
those organs have power to determine conference agenda and to draft and 
adopt resolutions and conventions. In the Mosul case, the question pre- 
sented to the Court was whether the Council had the power of final decision, 
and, if so, under what conditions, by less than a unanimous vote. The 
Turkish representative maintained that a unanimous vote of the Council, 
including the parties to the dispute, was necessary to any binding interpreta- 
tion of the Council’s power, and therefore to the adoption of the Court’s 
opinion. The Council took the view that it could take a decision by a unani- 
mous vote, the parties excluded, thereby deciding that it could proceed on the 
legal basis of the Court’s opinion in accepting that opinion.“* The Turkish 
Government refused to accept the decision, and therefore refused to accept 
the opinion of the Court. The treaty of June 5, 1926, between the United 
Kingdom, Iraq and Turkey, fixed the boundary line at the so-called Brussels 
line adopted by the Council, with a slight modification, but there was no 

® Report of the Commission, December, 1931, in P.C.I.J., Series E, No. 8, p. 213. 


® Jhid., pp. 213-214. Compare with P.C.I.J., Series B, No. 17, especially pp. 33-35. 
* League of Nations Official Journal, 1926, p. 128. 
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reference in the treaty to the Council decisions of December 16, 1925, and 
March 11, 1926.% 

Of more significance is the distinction to be made between those cases where 
the request for an opinion has been made with the consent of states directly 
interested in the dispute or affair under consideration and those where such 
consent has not been forthcoming. It is to be noted that in all except three 
cases the request for an opinion has been made with the consent of the inter- 
ested states. The Russian Soviet Government refused categorically to 
participate in the League proceedings on the Eastern Carelia question, and 
in a telegram to the Court protested against the propriety of League and 
Court action.** For reasons already described, the Court refused to give an 
opinion on the question put to it. The Council resolution providing for a 
request to the Court for an advisory opinion on the question of the interpreta- 
tion of Article 4 of the Polish Minorities Treaty was adopted over the protest 
of Poland, which insisted that points of view of other states similarly situated 
should be heard.** When the opinion of the Court came before the Council 
for adoption, the Polish representative abstained from voting.®* The matter 
was finally settled by direct agreement between Poland and Germany, the 
Court’s interpretation being incorporated in substance into the agreement. 
In the Mosul case, while it is not clear from the records of the Council whether 
Turkey agreed or not to the request for an advisory opinion from the Court, 
the Turkish representative did make it clear that he would not consider such 
an opinion as affecting in any way the rights of Turkey.®’ We have already 
seen that the Turkish Government refused to accept the opinion. 

In all the other cases where states have had interests of such a nature as to 
entitle them to representation on the Council under Article 4, paragraph 5, of 
the Covenant, the reference to the Court has been made with the consent of 
the parties. In some cases, consent has taken the form of a direct agreement 
between the parties, as in No. 4 (Tunis-Morocco Nationality Decrees) and 
No. 14 (Jurisdiction of the European Commission of the Danube). In other 
cases, the consent has been expressed through formal statements before the 
Council, as in No. 8 (Polish-Czechoslovakian Boundary) and No. 9 (Monas- 
tery of Saint-Naoum). In other cases, consent has been expressed through 
acceptance of the report or resolution submitted to the Council proposing that 
a request be addressed to the Court for an advisory opinion. 

That consent to a request for an opinion does not legally carry with it any 
obligation to accept the opinion itself was emphasized by M. Titulesco in his 
statement on the proposal before the Council to request an advisory opinion 
on the question of the jurisdiction of the European Commission of the 
Danube.” In two cases, however, the interested states have undertaken in 


League of Nations Treaty Series, LXIV (1927), pp. 380-395. 

%® P.C.I.J., Series B, No. 5, pp. 12-14. 

8? League of Nations Official Journal, 1923, pp. 934-935. 

Ibid., pp. 1334-1335. Ibid., 1925, pp. 1377-1382. [bid., 1927, pp. 151-152. 
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advance to accept the opinion of the Court.71 In these cases, the opinions 
were accepted without question. In other cases, the situation has not been 
at times so clear. In No. 6 (German Settlers in Poland), the Polish repre- 
sentative on the Council refused to commit his government to acceptance of 
the Court’s opinion when the matter was under consideration by the Council.” 
As we have seen, however, the settlement finally reached adopted the opinion 
of the Court as its legal basis. In No. 7 (Acquisition of Polish Nationality), 
the Polish representative abstained from voting on the Council resolution 
which proposed the adoption of the Court’s opinion.** The final settlement 
reached on the bases of direct negotiations between Germany and Poland 
constituted an adoption of the opinion with certain qualifications.7* As has 
already been explained, Opinions Nos. 10 and 16 were practically without 
effect, as the parties proceeded on the basis of negotiations to substitute in 
each case a political for a legal settlement. Opinion No. 17 was, as we have 
seen, accepted by the parties as the basis of a final settlement, though in its 
practical application “generous methods” were used. 

The reception given by the interested parties to Opinion No. 14 (Jurisdic- 
tion of the European Commission of the Danube) deserves special attention. 
When the resolution proposing that an advisory opinion be requested was 
before the Council, the Rumanian representative specifically called attention 
to the fact that such an opinion, unlike a judgment, was not obligatory, and 
reserved the rights of his state. This declaration was referred to by M. 
Antoniade when the Council had under consideration the proposal to com- 
municate the opinion of the Court, which was adverse to Rumania’s conten- 
tion, to the chairman of the Advisory and Technical Committee for 
Communications and Transit.7> After extended negotiations had failed to 
produce a definitive agreement, Rumania maintaining its original position, a 
modus vivendi was finally agreed to on May 27, 1933, defining the jurisdiction 
of the European Commission of the Danube. By an appended declaration, it 
was made clear that with the termination of the modus vivendi, each of the 
four governments (Rumanian, British, French and Italian) reserved the right 
“to revert to its previous legal position.” 7® While the Rumanian Govern- 
ment thus appears to have refused to accept the opinion of the Court, it is to 
be noted that this action was taken following an express statement before the 
Council reserving the rights of Rumania at the time the proposal to request 
the Court to give an opinion was under consideration. 

The remaining opinions relating to actual disputes or matters before the 


7 No. 4 (Tunis-Morocco Nationality Decrees) and No. 8 (Jaworzina Boundary). In No. 
8 the undertaking was not as express as in No. 4, but seems nevertheless to have been given 

7 League of Nations Official Journal, 1923, p. 1333; 1924, p. 359. 

7 Ibid., 1923, pp. 1334-1335. 

% League of Nations Treaty Series, XX XII (1925), p. 331 et seg.; Hudson, op. cit., p. 459. 

% League of Nations Official Journal, 1928, pp. 399-400. 

% P.C.1.J., Series E, No. 9, pp. 115-117. 
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Council in its supervisory capacity appear to have been definitely accepted 
by the interested states. Opinion No. 8 (Polish-Czechoslovakian Boundary ) 
was accepted by the two parties “in its entirety.” 77 In the Monastery of 
Saint-Naoum case, the Albanian Government, and apparently the Yugoslav 
Government, though under protest, accepted the opinion of the Court.” 
Opinions Nos. 11, 15, 22, and 23, relating to relations between Poland and the 
Free City of Danzig were accepted by both parties as defining the legal rela- 
tions between them.7® A Council report adopting Opinion No. 19 (Access to 
German Minority Schools in Upper Silesia) was accepted by the Polish rep- 
resentative, who announced that Poland had already complied with the 
opinion.®6 Opinion No. 21 was apparently accepted by both Lithuania 
and Poland, as their representatives joined in accepting the Council’s report. 
Opinion No. 24 was likewise accepted, though the Greek and Bulgarian repre- 
sentatives indicated some difference of opinion as to the significance to be 
attached to the reasoning of the Court.8! Opinions Nos. 26 and 27 were 
accepted by Albania and Danzig respectively. 

Further evidence that the opinions of the Court are ordinarily accepted by 
interested states, and what is more, that there is a feeling of obligation to do 
so in the absence of express statement to the contrary, is to be found in views 
expressed in the Council on proposals, not adopted, to request the Court to 
give advisory opinions. When the proposal was made in the Council that 
the Hungarian Optants question be referred to the Court for an opinion, the 
Rumanian representative (M. Titulesco) objected.82 Though certain mem- 
bers of the Council felt that the proposal could be adopted without the consent 
of Rumania, it was deemed unwise to do so.8 When the matter came before 
the Council again in 1928, following the action of Rumania in withdrawing 
the Rumanian member from the Mixed Arbitral Tribunal, the proposal was 
repeated. The Rumanian representative (M. Titulesco) again opposed, and 
part of his argument was highly significant. “Such a procedure,” he said, 
“would render international justice compulsory, whereas it is only optional 
and exists only subject to the consent of the parties. We are all aware of the 
moral value attaching to an opinion of the Court, and that it is somewhat 
difficult not to defer to such an opinion.” After quoting the report of the 
Committee of Three appointed by the Court in 1927 to consider the matter 
of national judges, he continued: 


” League of Nations Official Journal, 1924, pp. 345-348, 356-358. 

78 Tbid., pp. 13869-1372. The line fixed by decision of the Conference of Ambassadors in 
accordance with the opinion was later modified by agreement of the parties so as to give the 
monastery to Yugoslavia, following the invocation by Yugoslavia of a new fact of a decisive 
nature. P.C.I.J., Series E, No. 2, pp. 137-138. 

79 Opinion No. 15 was accepted in advance of Council consideration, and an agreement was 
signed in conformity with the opinion. League of Nations Official Journal, 1928, p. 433. 
The conclusions of No. 23 were incorporated into the agreement of Nov. 26, 1932. P.C.I.J., 
Series E, No. 9, p. 118. 80 League of Nations Official Journal, 1931, p. 2263. 

Tbid., 1932, pp. 1185-1187. Thid., 1923, p. 608. 83 Thid., pp. 904-908. 
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In face of the constant practice of the Council and this interpretation 
of the Court itself, I am obliged to say that, if the Covenant leaves me 
the right to refuse arbitration except with my own consent, you cannot 
by a side-track oblige me to go to arbitration by means of an advisory 
opinion, in view of the fact that the Court itself declares that, in its view, 
an opinion amounts to the same thing as a decision.®* 

Following the Corfu incident, the proposal was made that certain questions 
of law should be referred to the Court for an opinion. M. Salandra (Italy) 
opposed on the ground that while theoretically the Council would remain free 
to accept or reject the opinion, in practice it would be difficult for the Council 
to have a different opinion.8® When the case of the cruiser Salamis was 
before the Council in 1927, it was argued by M. Scialoja that the question of 
requesting an advisory opinion was simply a matter of procedure which 
could be decided by a majority opinion and that the Council was always free 
to accept or not accept the opinion given. M. Titulesco contended that in 
asking for an opinion the Council in actual fact ceased to deal with the 
question and substituted for itself the Permanent Court, and that for that 
reason unanimity was necessary.®® It is significant that in the absence of 
unanimous agreement a request for an advisory opinion was not made. In 
the matter of the Finnish claims against Great Britain, before the Council in 
1932, it was suggested by a committee of the Council that certain legal ques- 
tions be referred to the Court for an opinion. Lord Robert Cecil took the 
position that Great Britain was not bound to submit the matter to the Court 
or to arbitration, and objected to a proposal for achieving arbitration by 
somewhat circuitous means.§* It is quite clear that the view that a request 
for an advisory opinion requires a unanimous vote of the Council, or at least 
the same vote that is required in the circumstances for a decision of the 
Council, is based in large measure on the consideration that an opinion of the 
Court is usually treated as conclusive and, in fact, should be so regarded in 
view of the authority of the tribunal which gives it. 


IV 


From an examination of the nature of the questions submitted for advisory 
opinions, the practice of the Council in requesting them, the practice of the 
Court in giving them, and the action taken upon the opinions that have been 
given, it seems clear that these opinions frequently have in practice a char- 
acter quite different from their theoretical nature. 

The advisory opinion, as it has developed in English-speaking countries, 
has been utilized as an aid to the administrative and legislative authorities 
in advance of litigation and for the better assurance of the legality of pro- 
posed administrative or legislative measures.®* It had its origins in England 
in the relations which existed between the judges and the Crown and the 

Tbid., 1928, pp. 424-425. 8 Tbhid., 1923, pp. 1339-1340. 


% Ibid., 1927, pp. 1473-1474. 87 Thid., 1932, pp. 507-508. 
*§ Borchard, Declaratory Judgments (1934), p. 51. 
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House of Lords.8® The practice spread from there to the United States and 
the Dominions and has recently been adopted in many other countries.* In 
national law, the usual practice is as follows: The opinion is requested by 
a coordinate branch of the government, the executive or the legislative. It 
usually relates to a proposed measure or action, without reference to specific 
facts. There are no parties or litigants in the commonly accepted sense. 
Arguments are often not heard. The answers are given by the judges collec- 
tively, or seriatim. The opinions are not binding, though the views expressed 
have considerable weight in later litigation.®! 

It is obvious that opinions thus given differ markedly from the great major- 
ity of the advisory opinions of the Permanent Court. In form they are 
similar, but once we go back of the form to the actual substance of things, 
important differences appear. In the first place, opinions that are given by 
the Court relate in the majority of cases to actual disputes, with the result 
that there are parties with conflicting views and interests. Under these 
circumstances, the procedural form that is used becomes simply a device for 
getting questions before the Court which the interested states for one reason 
or another have not chosen to bring directly. In fact, the questions sub- 
mitted to the Court for advisory opinions have, in the great majority of 
cases, been questions of the same kind as have been submitted to the Court by 
application, or to the Court or arbitral tribunals by special agreement.®” 

In the second place, the questions upon which advisory opinions have been 
sought have related in a considerable number of cases to specific situations of 
fact. It is true, of course, that the questions have in most cases been more 
generally stated than have questions coming before domestic courts in the 
course of actual litigation. It must be borne in mind, however, that this has 
been characteristic of international litigation, and that a considerable number 
of the questions that have been submitted to arbitration or judicial settlement 
in the past have been of an equally general character, especially where they 
have related to the interpretation of treaty provisions.®* It is true, of course, 
that the Court has expressed its unwillingness to enter into the determination 
of facts, but that does not mean that the questions submitted have not related 
many times to definite situations of fact. 

® Frankfurter, ‘Advisory Opinions,”’ in Encyclopedia of the Social Sciences, Vol. I, pp. 
475-476. 

% Jbid., pp. 476-477; Hudson, The Permanent Court of International Justice (1925), pp. 
136-152; and Hudson, ‘‘Les avis consultatifs de la Cour Permanente de Justice Internationale,” 
Académie de Droit International, Recueil des Cours, 1925, III, pp. 382-400. 

* Frankfurter, loc. cit., pp. 477-478. 

* Compare, for example, the questions submitted to the Court for judgment in the cases of 
Minorities in Upper Silesia, Statute of Memel, and Jurisdiction of the Oder Commission, 
with the questions submitted for advisory opinions in the cases of German Minorities Schools 
in Upper Silesia, Jurisdiction of the European Commission of the Danube, and the numerous 
Danzig cases. 


% See, for example, the questions submitted to the decision of the Hague Tribunal in the 
Japanese House Tax, the Muscat Dhows, and the North Atlantic Fisheries arbitrations. 
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In the third place, the Court, in its proceedings, has definitely attempted to 
assimilate its advisory to its contentious procedure, with the result that 
proceedings on requests for advisory opinions are hedged about by the same 
judicial safeguards, especially where the question relates to an actual dispute 
between parties, which go to command respect for the judgments of the Court. 
And finally, not only are opinions read in open court, as judgments are, but 
in practice they have had quite different effects from those attached to advis- 
ory opinions in national law. In addition to having value as precedents, 
equal in the opinion of some to that to be attached to judgments,®** they have 
in fact not only been generally accepted by the international organs, directly 
or indirectly, requesting them, but they have also been accepted, save in 
certain exceptional cases, by the interested states as conclusive on the ques- 
tions of law on which they have been given. 

In certain respects, the great majority of the advisory opinions of the 
Permanent Court have a closer resemblance to the declaratory judgments of 
national law than to the advisory opinions of national law. The distinctive 
feature of the declaratory judgment in national law, as compared with the 
ordinary court judgment or decree, is the absence of the coercive element.* 
The purpose of an action for a declaratory judgment is to secure the definition 
of aright, not the execution of any act either in the way of specific perform- 
ance or reparation. That, as it has worked out in practice, has been the 
purpose and effect of requests to the Permanent Court for advisory opinions. 
In other respects, the action for declaratory judgment does not differ from the 
action for ordinary judgment or decree, except that actions may be brought 
under certain circumstances where no other form of relief is available. We 
have already seen that in most respects the advisory procedure of the Court 
has been assimilated to the Court’s contentious procedure. Furthermore, 
while in form the questions that have come before the Court for advisory 
opinions have been addressed to it by the Council, in fact the majority of the 
questions have not only related to actual disputes but have been submitted 
with the consent of the parties, either as expressed in direct agreement, or as 
expressed in the unanimous vote of the Council. The fact that such requests 
for opinions have not originated as a rule in the application of one state, is not 
surprising in view of the fact that, except where the Permanent Court has 
compulsory jurisdiction, submission can only be made, as in the case of arbi- 
tration generally, by agreement of the parties. 

It is, however, dangerous to attempt to press too far any analogy drawn 
between institutions and practices of national law and those of international 
law. The peculiar facts and needs of international society have given rise to 
institutions and practices that are unique. Thus it is with the advisory 
opinions of the Court. If there were an international legislature possessing 

% De Visscher, “Les avis consultatifs de la Cour permanente de Justice internationale,” 


Académie de Droit International, Recueil des Cours, 1929, I, p. 60. 
% Borchard, Declaratory Judgments, pp. 23-24. 
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power to bind the states of the world, and an international executive with 
power to enforce the international will as expressed in law and preserve the 
peace, we might expect international advisory opinions to follow closely the 
national analogy. But the Assembly and Council are not that. They are 
primarily organs for the promotion of undifferentiated codperative action, 
action which ranges indiscriminately over the fields, more specialized in na- 
tional law, of law-making, law-enforcement, law-interpretation, and mainte- 
nance of the peace. So far as disputes are concerned, their action is in the 
direction of conciliation and of collective mediation. The Permanent Court 
represents an attempt at specialization of function in the international field. 
It is interesting to note that it was the courts which first appeared with 
specialized functions in the history of English institutional development. 

Where the questions referred to the Court have arisen in connection with 
the Council’s action as an executive agency, no actual dispute between states 
being involved, or where the questions, though referred to the Court by the 
Council, have arisen in connection with the activity of some international 
organ not engaged in the settlement of international disputes but in the pro- 
motion of international codperation in law-making and administration, there 
being no actual dispute between states in the commonly accepted sense of the 
term, opinions given by the Court take on a character closely akin to that of 
advisory opinions in national law. Even here, the judicial safeguards em- 
ployed by the Court, the fact that there usually are interested states, and the 
possibility that the situation may develop into an actual dispute between 
states,®* give to the opinions of the Court a more conclusive character than is 
usually enjoyed by advisory opinions in national law. 

Where the questions referred to the Court have arisen in connection with 
actual disputes before the Council, or before some other international organ, 
the Council acting only as an intermediary, the opinions of the Court assume 
a somewhat different character. In such cases, the Council, or the interna- 
tional organ which is acting through the Council, exercises a dual mediatory 
function, first, in getting agreement between the parties upon the reference 
and upon the text of the question to be referred, and secondly, in bringing 
about a final settlement of the dispute, in view of the determination of legal 
rights given by the Court in its opinion.** With the opinion coming to be 


%* The German Settlers in Poland, Acquisition of Polish Nationality, and Minority Schools 
in Albania cases, for example. 

*7 The agreement to refer may be reached by the parties to the dispute directly, the Coun- 
cil being asked to act as intermediary for the parties themselves in referring the question to 
the Court. In their report to the Institut de Droit International at Stockholm in 1928, MM. 
de Lapradelle and Negulesco suggested the use of the term “arbitrage consultatif” to describe 
this procedure. Annuaire de l'Institut de Droit International, 1928, p. 453. At its 1937 
session, the Jnstitut adopted a resolution recommending that where states do not find it 
possible to submit a dispute to the Court by contentious procedure, they bring it before the 
Council requesting that the Court be asked to give an opinion on the legal points involved. 
Revue de Droit International et de Législation Comparée, 1937, p. 830. 
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treated in practice as conclusive on the legal question where the parties have 
agreed in advance to the reference or have made no reservation at the time of 
reference, the request for an advisory opinion in such cases has assumed more 
and more the character of initiation of arbitral proceedings. Consequently, 
we have the insistence in such cases on unanimity in the vote of the Council 
on the question of reference, except possibly where the Council itself or the 
international organ in whose behalf it is acting, has power to decide the 
question by less than a unanimous vote. Advisory opinions given under these 
conditions have come to have a character quite different from that of advisory 
opinions in national law. In the words of the 1927 committee of the Court, 
the difference between such opinions and judgments of the Court is only 
“nominal”, and the view that they are “not binding is more theoretical than 


real.” 
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EDITORIAL COMMENT 


CONFISCATORY EXPROPRIATION 


The issue between the Governments of the United States and Mexico 
concerning the conditions under which, as tested by international law, the 
expropriation of agrarian properties of aliens may be properly effected by 
the latter, is of utmost importance and goes to the very root of suppositions 
and conceptions that have long prevailed in this and other countries. The 
controversy has also produced a secondary issue concerning the existence of 
a contractual obligation on the part of Mexico to adjust by arbitration a 
dispute with the United States which it has been found impossible to settle 
by diplomacy. The opposing contentions merit analysis.! 

The primary issue may be stated thus. The Government of the United 
States contends that expropriation unaccompanied by provision ‘for ade- 
quate, effective, and prompt payment for the properties seized’’? is interna- 
tionally illegal. That of Mexico contends that there is no rule universally 
accepted in theory or carried out in practice which makes obligatory the 
payment of immediate compensation, or even of deferred compensation, for 
expropriations of a general and impersonal character.’ It is declared that 
while ‘‘Mexico admits, in obedience to her own laws, that she is indeed 
under obligation to indemnify in an adequate manner,” the Mexican doc- 
trine is ‘‘that the time and manner of such payment must be determined by 
her own laws.” The Mexican position is in substance that when an alien, 
however lawfully, acquires land within Mexican territory, he does so subject 
to the condition that the territorial sovereign, when embarked upon a policy 

1 The views of the two Governments are set forth in communications of Mr. Hull, Secy. 
of State, to the Mexican Ambassador at Washington, July 21, 1938, Dept. of State, Press 
Release, No. 354, July 21, 1988; Mr. Hay, Mexican Minister of Foreign Relations, to the 
American Ambassador at Mexico City, Aug. 3, 1938, translation given to American press, 
Aug. 4, 1938; Mr. Hull, Secy. of State, to the Mexican Ambassador at Washington, Aug. 22, 
1938, Dept. of State, Press Release, Aug. 25, 1938; Mr. Hay, Mexican Minister of Foreign 
Relations to the American Ambassador at Mexico City, Sept. 2, 1938, id., No. 413, Sept. 
3, 1938. These notes are printed in the Supplement to this JouRNAL, p. 181. 

Concerning the expropriation and seizure by the Mexican Government of oil properties 
belonging to American citizens, which is not here discussed, see Frederic R. Coudert, ‘‘The 
Mexican Situation and Protection of American Property Abroad under International Law,” 
address before American Bar Association at Cleveland, July, 1938. 

2 Secy. Hull’s note of Aug. 22, 1938. 

* Mr. Hay’s note of Aug. 3, 1938. In the same note it is added: “‘There does not exist, 
in international law, any principle universally accepted by countries, nor by the writers of 
treatises on this subject, that would render obligatory the giving of adequate compensation 
for expropriations of a general and impersonal character.” It may be suggested in this 
connection that the existence of a principle of international law is not necessarily dependent 
upon universality of acceptance. The dissent of a few states from what the great body of 
states acknowledges to be the law cannot modify its character as such, still less destroy its 
value in testing the propriety of state conduct. 4 Jd. 
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of social betterment through agrarian reform, may have recourse to ex- 
propriation on such terms as it may devise so long as they are impartial in 
application as between nationals and aliens; and it is contended that the 
future of the nation when committed to such a policy may not be halted by 
the impossibility of paying immediately the value of properties belonging to 
a small number of foreigners seeking “‘only a lucrative end.” 5 

Is this a correct proposition? The test is to be found in the practice of 
states as they have developed their international law. A significant feature 
of that development has been the widespread acceptance of the view that 
there is an obligation between state and state demanding respect for acquisi- 
tions of property by the nationals of one validly acquired within the territory 
of another. Such acceptance has been natural because of its complete har- 
mony with the conception prevailing within and revealed by the domestic 
laws and institutions of interested states. It is thus irrelevant whether at 
the moment the soundness of that conception is being challenged in Mexico 
or in a few other countries that may be restive under restraints which it en- 
tails. The point to be emphasized is that the international obligation to 
respect alien-owned private property has been and was so strongly woven into 
the fabric of international law when American citizens acquired agrarian 
properties in Mexico, that it may be reasonably claimed that the territorial 
sovereign thereof in permitting them (and perhaps in some instances encour- 
aging them) to make such acquisitions, gave, by necessary implication, its 
assurance that there would be no taking that would be without compensation. 
It was the condition of the law of nations and the character of the thought 
and practices responsible for it, that sustain such a contention. They justify 
the assertion that when the acquisitions were made neither the acquirers nor 
their country had reason to suppose that the territorial sovereign would have 
recourse to a form of expropriation that ignored that assurance and involved 
bad faith.$ 

It must be acknowledged that the alien acquirer of immovable property is 
to be deemed to anticipate that the territorial sovereign may not unreason- 
ably and without violating any obligation towards the state of which the 
alien is a national, exercise a broad control over the uses to which the prop- 
erty may be put, and the terms under which continued enjoyment may be 
had. Moreover, such assertion of control may serve to diminish values and 
make onerous the retention of ownership. Instances need not be cited. 
When, however, that sovereign essays to divest the owner of title without 
adequate compensation, not by way of a penalty duly imposed on account of 
a violation of the local law, but simply as the normal consequence of a pro- 
gram of social reform, the action is of a different kind and marks an abuse of 


‘Mr. Hay’s note of Aug. 3, 1938. 

* See the views of Chief Justice Marshall in discussing the reasons for the immunity of a 
foreign public ship from the jurisdiction of the United States, in the Schooner Exchange v. 
McFaddon, 7 Cranch 116, 144, and 146. 
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power.’ To defend it is to maintain that the law of nations yields to the 
individual state freedom to confiscate the property of the alien (as well as of 
the national) if through appropriate legislative enactment it duly manifests 
its will to do so. Secretary Hull did no injustice to the Mexican pretension 
when he declared on August 22: 


Reduced to its essential terms, the contention asserted by the Mex- 
ican Government, as set forth in its reply and as evidenced by its prac- 
tices in recent years, is plainly this: That any government may, on the 
ground that its municipal legislation so permits, or on the plea that its 
financial situation makes prompt and adequate compensation onerous 
or impossible, seize properties owned by foreigners within its jurisdic- 
tion, utilize them for whatever purpose it sees fit, and refrain from pro- 
viding effective payment therefor, either at the time of seizure or at any 
assured time in the future. 

I do not hesitate to maintain that this is the first occasion in the his- 
tory of the Western Hemisphere that such a theory has been seriously 
advanced. In the opinion of my government, the doctrine so proposed 
runs counter to the basic precepts of international law and of the law of 
every American republic, as well as to every principle of right and jus- 
tice upon which the institutions of the American republics are founded. 
It seems to the Government of the United States a contention alien 
to the history, the spirit and the ideals of democracy as practiced 
throughout the independent life of all the nations of this continent. 


In support of its position, the Mexican Government further contends that 
the Government of the United States ‘‘demands in reality, a special privi- 
leged treatment which no one is receiving in Mexico,” and is thus pressing 
for an unequal treatment that is at variance with the “principle” of equality 
between nationals and foreigners. It is declared that ‘the foreigner who 
voluntarily moves to a country which is not his own in search of a personal 
benefit, accepts in advance, together with the advantages which he is going 
to enjoy, the risks to which he may find himself exposed.” ® This is but a 
half-truth. When a state metes out to its nationals treatment that falls 
below what the international standard of the time makes or causes to be 
requisite, it is not permitted to test the propriety of its conduct towards 
aliens by the character of its domestic practices.'!° The numerous conven- 

7 Nor does such action gain support from the latitude as to terms of compensation which 
a belligerent may be expected to claim when as a matter of military necessity, as on grounds 
of self-defense, it. proceeds to expropriate alien property situated within a war zone. 

* He added: “If such a policy were to be generally followed, what citizen of one republic 
making his living in any of the other twenty republics of the Western Hemisphere could 
have any assurance from one day to the next that he and his family would not be evicted 
from their home and bereft of all means of livelihood? Under such conditions, what guar- 
antees of security could be offered which would induce the nationals of one country to invest 
savings in another country, or even to do ordinary business with the nationals of another 
country?” 9 Statement of Mr. Hay, Aug. 3, 1938. 

1 Declared Mr. Root, April 28, 1910: ‘“‘The rule of obligation is perfectly distinct and 
settled. Each country is bound to give to the nationals of another in its territory the 
benefit of the same laws, the same administration, the same protection, and the same redress 
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tions, bipartite and multipartite, that make reference to the equality of 
treatment with respect to privileges to be enjoyed by nationals and aliens 
do not contemplate that the latter are to be subjected with impunity to 
treatment that is at variance with the requirements of the international 
standard in case a contracting party departs from it in dealing with its 
nationals. 

Secretary Hull disclaimed, however, having requested privileged treatment 
for American citizens, declaring that the “doctrine of equality of treat- 
ment, like that of just compensation” was of ancient origin. But he 
protested against its invocation as a “ground of depriving and stripping indi- 
viduals of their conceded rights,” implying that there was in the instant case 
impropriety in dealing with Mexicans and Americans alike, and that the 
treatment accorded the former could not be employed as a test of the obliga- 
tion towards the latter." In reality he was demanding, as did his predeces- 
sor, Secretary Root, in 1910, that the test of that obligation should be sought 
and found in an international standard reflecting the common opinion of the 
international society. Yet the form of his statement led the Mexican Gov- 
ernment, in its rejoinder of September 2, 1938, to assert in substance that the 
rights of the individual as such were not attributable to international law 
but to the domestic law, with the intimation that in dealing with its own na- 
tionals (and by inference also with aliens) the validity of its achievement 
must be found in the domestic law.’ 


for injury which it gives to its own citizens, and neither more nor less; provided the protec- 
tion which the country gives to its own citizens conforms to the established international 
standard. 

“There is a standard of justice very simple, very fundamental, and of such general ac- 
ceptance by all civilized countries as to form a part of the international law of the world. 
The condition upon which any country is entitled to measure the justice due from it to an 
alien by the justice which it accords to its own citizens is that its system of law and adminis- 
tration shall conform to this general standard. If any country’s system of law and ad- 
ministration does not conform to that standard, although the people of the country may be 
content and compelled to live under it, no other country can be compelled to accept it as 
furnishing a satisfactory measure of treatment to its citizens.’’ (Proceedings, Am. Soc. 
Int. Law, 1910, pp. 16, 20-21.) 

1! Note of Aug. 22, 1938. He said in this connection: ‘It is contended, in a word, that it is 
wholly justifiable to deprive an individual of his rights if all other persons are equally de- 
prived, and if no victim is allowed to escape. In the instant case it is contended that con- 
fiscation is so justified. The proposition scarcely requires answer. . . . The statement in 
your Government’s note to the effect that foreigners who voluntarily move to a country 
not their own, assume, along with the advantages which they seek to enjoy, the risks to 
which they may be exposed and are not entitled to better treatment than nationals of the 
country, presupposes the maintenance of law and order consistent with principles of in- 
ternational law; that is to say, when aliens are admitted into a country the country is 
obligated to accord them that degree of protection of life and property consistent with the 
standards of justice recognized by the law of nations.”’ 

12 Declared Mr. Hay: “Mexico has maintained that the so-called rights of man, among 
others, the right to property, with its modalities, are not principles of international law, but 
that their validity is derived from municipal law. The fact is not disregarded that the 
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At the present time it would be difficult to maintain that, as tested by the 
pracviice of states, there is, in the absence of agreement, an international 
obligation resting upon a state, when embarking upon a policy of social or 
other reform, to deal with the individual who is its national in a particular 
way.’* This circumstance emphasizes the unfortunate effect of introducing 
the doctrine of equality of treatment as between nationals and aliens in in- 
ternational discussions concerning the propriety of state conduct towards 
the latter. If that conduct is to be tested by an international standard, it 
becomes wholly irrelevant whether the national is dealt with according to 
any less exacting one. If the doctrine of equality of treatment be invoked 
or referred to, the limitations of it need to be explained and accentuated. 
By itself it offers no helpful guidance. 

In his note of July 21, 1938, Secretary Hull proposed the submission to 
arbitration pursuant to the provisions of the General Treaty of Arbitration, 
signed at Washington, January 5, 1929, of the question whether there had 
been compliance by the Mexican Government with the rule of compensation 
as prescribed by international law in the case of American citizens whose 
farm and agrarian properties in Mexico had been expropriated after August 
30, 1927, and if not, the amount of, and terms under which, compensation 
should be made by the Mexican Government.“ The Mexican response was 
ingenious, if unconvincing. It was declared that arbitration under the Wash- 
ington Treaty should be reserved for irreducible differences in which the 
juridical principle under discussion or the act giving origin to the arbitration 
were of such character that the two peoples at variance did not find a more 
obvious way of coming to an agreement. ‘“‘Such,’’ it was said, “is not the 
present case, for while it is true that Mexico does not consider that payment 
of an indemnification for properties which the state expropriates on grounds 
of public utility is an invariable and universal rule of international law, it is 
also true that Article 27 of her Constitution ordains payment in such cases 
and, therefore, the Mexican Government has never denied such obligation.” 
Therefore, it was declared that there was no subject-matter for the arbitra- 
tion proposed. It was added that arbitration was unnecessary with respect 
to the conditions under which payment should be made, and would be im- 
proper under the terms of the treaty “‘since the procedures of execution for 


contrary opinion upheld by your Government has defenders, but it must be admitted that 
the point of view of Mexico, far from constituting an unusual theory, lacking substance and 
without a juridical basis, has in its turn the most solid supports.” 

8 Declared Secy. Hull in his note of July 21, in reference to the Mexican program: “‘We 
cannot question the right of a foreign government to treat its own nationals in this fashion 
if it so desires. This is a matter of domestic concern. But we cannot admit that a foreign 
government may take the property of American nationals in disregard of the rule of com- 
pensation under international law.” 

‘The primary question for adjudication thus appeared to call for a decision concerning 
what the rule of international law might be. 
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the carrying out of obligations already recognized by Mexico can not be a 
subject for arbitration and would have to be established in accordance with 
her economic conditions.’ 

In his rejoinder of August 22, 1938, Secretary Hull emphasized the fact 
that the provisions of the Mexican Constitution and laws had been already 
“negatived in practice” and in the latest Mexican note seemed to have been 
“abrogated in practical effect’’; and he adverted to the fact that the issue, in 
the mind of his Government, had become “impossible to adjust by diplo- 
macy.” '® Hedeclared that the Government of the United States maintained 
that in the treatment of its nationals, the Government of Mexico had ‘‘disre- 
garded the universally recognized principles of international law,” and that 
its failure to make adequate, prompt, and effective payment for properties 
expropriated constituted the breach of an international obligation. “It 
follows,” he said, ‘‘that the controversy which has thus arisen is not one 
which the Mexican Government can refuse to arbitrate upon the ground 
that its economic situation impedes it from abiding by the principles of in- 
ternational law, or upon the ground that its municipal legislation provides 
for a different procedure.” 

Adverting to a Mexican proposal for the appointment of representatives 
of the two countries to fix within a brief period of time the value of the prop- 
erties affected and the manner of payment, said to be a part of ‘‘a general 
plan for the carrying out of her obligations in this respect, both in favor of 
nationals and foreigners,’’!? Secretary Hull belittled the value of continuing 
discussions of past takings while the Mexican Government proposed to con- 
tinue the policy of taking property without payment.'* If, however, the 
Mexican Government still refused to arbitrate, Secretary Hull, by way of 
alternative, reiterated a proposal informally made through Undersecretary 
Welles on June 29, 1938, to which was attached an itemized list of claims of 
American property owners referred to in that note. That proposal contem- 


16Note of Mr. Hay, of Aug. 3, 1938. 

46 According to the first paragraph of Art. I of the Treaty of Washington: ‘‘The High 
Contracting Parties bind themselves to submit to arbitration all differences of an interna- 
tional character which have arisen or may arise between them by virtue of a claim of right 
made by one against the other under treaty or otherwise, which it has not been possible to 
adjust by diplomacy and which are juridical in their nature by reason of being susceptible of 
decision by the application of the principles of law.’’ 

17 The proposal was set forth in the Mexican note of Aug. 3, 1938. 

18 Note of Aug. 22, 1938. He asked, in this connection: ‘In tendering the proposal so 
made, is the Government of Mexico prepared to agree that no further taking will take place 
without payment? Can it hold out any reasonable measures of certainty that a determina- 
tion of the value of the properties affected and of the manner of payment for them can be 
had within a brief period of time? Pending the reaching of an agreement between the 
commissioners on all of these points, will the Government of Mexico set aside sufficient cash 
in order to assure prompt payment in accordance with the terms of an agreement so reached? 
Is the Government of Mexico prepared to offer satisfactory commitments on these two 
points?” 
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plated the use of a joint commission which in the event of disagreement 
should be superseded by the decision of an arbitrator.’ 

In his note of September 2, 1938, Mr. Hay declared that the Mexican 
Government found itself legally incapacitated to prevent the application of the 
agrarian law, a circumstance causing it to “limit itself’’ in each case to the 
consideration by commissioners of the “‘amount and terms of the respective 
indemnifications.”” He announced, however, acceptance of the American 
proposal that—to quote his words—‘‘approval of the value of expropriated 
lands as well as the terms of payment therefor, be submitted to a commission 
constituted by one representative of each party,’ and that in case such rep- 
resentatives should not arrive at an agreement, a third representative chosen 
by the Permanent Commission then be designated, as established by the 
Gondra Pact, whose seat was at Washington, and which was composed of the 
three diplomatic agents who had been accredited there the longest. This 
suggestion or proposal did not fully respond to the American demands. It 
failed to intimate that there would be a discontinuance of expropriations 
without payment; and it failed also to make clear whether or to what ex- 
tent Mexico was in fact prepared to pay what the commissioners or an 
umpire might decree to be due to American nationals on account of expro- 
priations already effected. The gulf between the views of the two Govern- 
ments is thus seemingly still a wide one. 

In his latest note, the Mexican Minister of Foreign Relations states that 
the “discussion” has fortunately ‘“‘not disturbed the good relations between 
our Governments and our peoples.’’ He may forget that there can be no 
really good relations between two countries when the people of the one regard 
the conduct of the other as both unfair and contemptuous of international law 
unless or until the latter agrees to defend its course in some international 
forum, and to abide by the result of the adjudication. No relationship not 

19 He said: “It was then suggested that the amount of compensation, together with any 
subsidiary questions such as the extent of the area expropriated, be determined by agree- 
ment by two commissioners, one appointed by the Government of Mexico, the other by the 
Government of the United States, and that, in the event of disagreement between the two 
commissioners regarding the amount of compensation due in any case, or of any other 
question necessary for a determination of value, these questions be decided by a sole ar- 
bitrator selected by the Permanent Commission at Washington provided for by the so-called 
Gondra Treaty, signed at Santiago, May 3, 1923, to which both our Governments are par- 
ties. 

“It was likewise suggested that in order to advance a settlement of the matter the Gov- 
ernments of Mexico and the United States name immediately their respective commissioners 
and request the Permanent Commission to name concurrently the sole arbitrator. 

“This Government further proposed that as an indispensable part of the act of expropria- 
tion and compensation, the Government of Mexico should set aside monthly in escrow in 
some agreed upon depository a definite amount for the exclusive purpose of making com- 
pensation for expropriated property as and when definite determinations of value have 
been arrived at in each case; and that should the determination of compensation show 


a reduction from the amounts now claimed the monthly deposits would be scaled down 
accordingly.” 


766 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


resting on the rock foundation of fairness can create a friendship between 
peoples or individuals that is worthy of the name. 
CHARLES CHENEY HypDE 


GERMANY’S RESPONSIBILITY FOR AUSTRIA’S DEBTS 


In an article published in the July number of this JourNAL,}! entitled “Ques- 
tions of State Succession Raised by the German Annexation of Austria,” the 
author of this note summarized the practice and the opinion of jurists regard- 
ing the rules of state succession in the matter of the debts of annexed states. 
Applying these rules to the present case, the author stated his conclusion to 
be that Germany was bound by the vast preponderance of practice, including 
her own, as well as by the almost unanimous opinion of the writers on inter- 
national law, to assume the payment of the foreign debts which Austria owed 
at the time of her annexation by Germany, or to provide her creditors with 
some sort of guarantee which would insure them a reasonable prospect of 
reimbursement. Soon after the article in which this proposition was put 
forward had gone to the press, the German Reich Minister of Economics, 
Herr Walther Funk, made a speech at Bremen (June 16), in which he em- 
phatically rejected the validity of this proposition and asserted that “neither 
by international law nor in the interests of economic policy, nor morally, is 
there any obligation on the part of the Reich to acknowledge the legal respon- 
sibility for Austria’s Federal debts.” 2 The reasons advanced by the Minister 
in support of his conclusion seem so lacking in foundations, legal, economic 
and moral, that the author of the article in the July number of the JouRNAL 
feels that he cannot allow those reasons to pass unnoticed. 

As reported in the press dispatches, the reasons relied upon by Minister 
Funk in defense of Germany’s irresponsibility for the Austrian debts, fall 
into three groups: first, the inapplicability of the rule of state succession 
in the case of the self-extinction of a debtor state; second, the “political” 
character of the debts, which, in his opinion, removes them from the category 
of legal obligations to which the law of state succession applies; and third, the 
existence of certain historical instances in which other states, notably Great 
Britain, France and the United States, declined to assume responsibility for 
the payment of the debts of states which they had conquered or annexed. If, 
therefore, according to the Minister, it was permissible for them to repudiate 
the debts of states which they had annexed, they cannot justly complain if 
Germany now adopts the same policy in similar circumstances.. 

Taking up in turn Herr Funk’s several lines of argument, he is reported in 
the London Times summary of his speech to have denied any legal obligation 
on the part of Germany to assume the payment of Austria’s debts, for the 

1 Vol. 32, p. 421 ff. 

2 A résumé of his speech so far as it relates to Germany’s obligations in respect to the 
Austrian debts, together with an analysis by Otto D. Tolischus, Berlin correspondent of the 


New York Times, will be found in that newspaper for June 17, 1938. A somewhat shorter 
summary is published in the London Times of June 17, p. 16. 
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reasons that there is no succession where the debtor state voluntarily extin- 
guishes its own juridical existence by merging itself with another state, by 
an act representing the “will of the people expressed in peaceful and legal 
terms,” as he claims to have been the fact in the case of the German annexa- 
tion of Austria. Even if it were true, as he asserts, that the joining of Austria 
to Germany was a purely voluntary act which represented the freely expressed 
will of the Austrian people—an assertion which all the world knows to be 
contrary to the facts—that would be no justification for Germany’s refusal, 
as the successor state, to assume the payment of Austria’s debts or to see to 
it that they are paid by what remains of Austria. So far as is known to the 
author of this note, no such distinction as he makes between the applicability 
of the law of state succession in the case of “self-extinguished” and forcibly 
annexed states has ever been made by any jurist or statesman. In fact, in 
the majority of cases in which annexing states have assumed the debts of 
states annexed by them, they have been cases of voluntary annexation, that 
is, cases of “self-extinction”, as Herr Funk would put it. If the validity of 
his argument were admitted, the law of succession in the matter of debts 
would apply only in cases of forcible annexation, that is, where the existence 
of the debtor state was terminated not by its own deliberate and voluntary 
act but by the act of the annexing state. There appears to be no support 
for this distinction, either in doctrine, practice, morals, or public policy. It 
would seem as logical to argue that while the heir of a deceased person may 
be liable for the latter’s debts in case he had been murdered, he would not be, 
if the deceased came to his death by his own hand. 

In the second place, regarding Herr Funk’s argument based on the “politi- 
eal” character of the Austrian debts, it is clear that what the Minister had in 
mind when he characterized the foreign loans to Austria as being “political” 
rather than “commercial,” was the condition which was attached to some of 
them, that Austria should introduce certain budgetary reforms and economies 
in her financial administration, and particularly that she should refrain from 
any engagement which might impair her independence. This latter condi- 
tion was undoubtedly directed against the proposed Anschluss between Ger- 
many and Austria, which it was the policy of the governments guaranteeing 
the loans to prevent. And it was this condition which the Nazis, after having 
forcibly annexed Austria, seem to think is a good and sufficient reason why 
Germany may justly repudiate Austria’s debts. Herr Funk in his speech 
even went to the length of asserting that these so-called “political” loans 
were not really made for the purpose of assisting Austria economically, but 
in order to prevent her from uniting with Germany.’ 

Regarding this contention several observations may be made. In the first 
place, all of the various collectively guaranteed loans made to Austria 

*In the London Times résumé of his speech, Herr Funk is reported to have referred to the 


Dawes and Young “loans” as “political’’ debts. But since they were in no sense debts of 
Austria, it is unnecessary in this note to deal with them. 
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between 1923 and 1933 were made in response to urgent appeals from her 
government, and their main purpose, especially as to the first loan (the so- 
called League Loan of 1923), was to save Austria from complete collapse and 
bankruptcy, to rehabilitate her, to enable her government to meet pressing 
financial obligations, and to rescue the nation from the economic ruin which 
threatened it. Austria voluntarily accepted the loan condition which was 
intended to keep her from being annexed by Germany, and for the prevention 
of which Dollfuss was assassinated by the Nazis in 1934, and for which 
Schuschnigg is now apparently awaiting trial for treason. These loans were 
“political” only in an incidental sense. Foreign loans with similar conditions 
attached have certainly not been lacking in the past, and there appears to 
be no instance in which it was ever argued that the ordinary laws of state 
succession did not apply to them. The fact is, the object of the Austrian 
loans was more humanitarian than either commercial or political, and the 
attempt of the Nazis to prove that their sole purpose was not to aid Austria 
economically or financially, but to prevent her from uniting with Germany, 
has no basis of fact upon which it can be supported. Had the loans been 
imposed upon Austria against her will with a political condition attached, 
the Nazi interpretation would have some basis; but considering that they 
were sought by Austria, that she willingly accepted the condition relative to 
the non-union with Germany, and from first to last regarded them as legally 
binding and continued, until her independence was terminated by Germany, 
to make regular payments on them in accordance with their terms, what 
right, it may be asked, has the German Government to impute to them a 
character and a consequential invalidity which the Austrian Government 
never attributed to them? 

It must also be added that not all of the Austrian foreign loans possessed 
the “political” character which Reich Minister Funk attributed to them. 
This was certainly true of the debt to the United States Government of some 
$24,000,000 for food sold to the Government of Austria in 1920. The only 
condition attached to that loan was that the debt should be secured by a first 
charge on all the assets and revenues of the Austrian State. Clearly that 
did not give it the character of a “political” debt. The Act of Congress which 
authorized it, declared that its purpose was to relieve the food wants of the 
Austrian people. It of course had the form of a commercial transaction, 
but in spirit it was primarily humanitarian. Governments are not in the 
habit of making loans to foreign states for the purpose of commercial invest- 
ment, especially to those which are on the verge of financial collapse and 
bankruptcy. In this case its object was the generous one of assisting in the 
rescue of the people of a former enemy state from threatened starvation and 
distress. Yet this loan appears to be included by Herr Funk in the category 
of “political” debts; at any rate it is one for which the Nazi Government 
denies any legal or moral responsibility. In fact it appears that of the 
various guaranteed loans made under the auspices of the League of Nations, 
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only t iat of 1982—the so-called Lausanne Loan—contained the condition 
that Austria must abstain from any negotiations of an economic character 
calcul: ted to compromise its independence. 

This brings us to the third line of argument put forward by the Reich 
Minister in support of his denial of Germany’s responsibility for Austria’s 
debts, namely, the fact that some of Austria’s creditors have in isolated 
instances in the past declined to assume the debts of states or rebellious 
organizations which they had conquered during the course of war. Since 
the United States was supposed to have a perfect record in respect to the 
assumption of the debts of annexed states, it is something of a shock to be 
told by the German Minister that this is not the fact. The instance cited was 
the repudiation by the United States of the Civil War debts of the Southern 
Confederacy and of the States which composed it! The United States having 
been guilty in 1865 of refusal to assume the debts of a revolted group which it 
had conquered in war, what right had it to complain if Germany refused in 
1938 to assume the debts of a state which it had annexed? So far as is known 
to the author of this note, this is the first instance in which any responsible 
person ever put forward the claim that a parent state is under some sort 
of obligation to pay the debts incurred by an organization or group in revolt 
against its authority when the proceeds thereof were used for the purpose 
of overthrowing the established government and achieving the independence 
of those engaged in the revolt. Certainly there is no historical instance in 
which any government ever assumed the payment of a debt incurred for such 
a purpose as this. Could the Minister have meant to reproach the United 
States for refusing to assume the payment of debts which were incurred as 
a part of an effort to overthrow its own government? If so, he might re- 
proach equally Great Britain for not assuming the debts incurred by the 
United States and the individual States during the Revolution. What, it 
may be asked, would have been the reply of the German Government if after 
the Herreros of Southwest Africa, during their revolt against its authority, 
had succeeded in obtaining a loan from some foreign source, the proceeds 
of which were used for the purpose of carrying on their insurrection, the 
creditors had, after the defeat of the rebels, demanded that Germany assume 
the payment of the loan? 

Not only is the unbroken practice of the past against the idea of state 
responsibility for rebel war debts, but it is repudiated by what appears to be 
the unanimous opinion of writers on international law. Most of them indeed 
apply the rule of irresponsibility not only to rebel war debts but to all war 
debts, whether incurred by rebellious groups or organizations or by defeated 
independent enemy states. Of the many authorities to this effect who might 
be quoted, it is sufficient to cite Westlake, one of the most highly respected, 
who says: 

Those who lend money to a state during a war, or even before its out- 
break when it is notoriously imminent, may be considered to have made 


770 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


themselves voluntary enemies of the other state; and can no more expect 
consideration on the failure of the side which they have espoused than 
a neutral ship which has entered the enemy’s service can expect to avoid 
condemnation if captured.‘ 


Even Lord Robert Cecil in his argument in the case of the West Rand Gold 
Mining Company, while maintaining that a conquering state is bound by 
the rules of international law to assume the payment of the debts of the con- 
quered state, expressly excepted debts which have been incurred by the latter 
state for the purpose of carrying on war against the former. 

German writers, both “Aryan” and “non-Aryan,” are likewise in general 
agreement that a state is under no obligation to assume the payment of war 
debts incurred by an enemy, and especially rebel war debts. Among them 
may be mentioned Holtzendorff, Gareis, Ullman, F. F. Schmidt, J. Kohler, 
and Franz von Liszt. 

It may be remarked in passing that treaties of peace containing provisions 
for the assumption of a proportionate part of the debts of dismembered states, 
by the states acquiring a portion of their territory, have usually by their 
express terms excluded from the obligation the debts of the dismembered 
state which were incurred in the prosecution of the war resulting in the loss 
of their territory. As is well known, all the treaties of peace following the 
conclusion of the World War expressly made such exceptions. In the light 
of this review of the opinion and tne practice, only one conclusion is possible 
regarding Minister Funk’s reproach of the United States for its failure to 
assume responsibility for payment of the Civil War debts of the Confederacy, 
namely, that there is not a shred of authority in law, practice or morals upon 
which his criticism can be justified. 

The Minister is further reported in the speech referred to above to have 
charged Great Britain with failure to assume the payment of the debts of 
the Boer Republic following its defeat and annexation in 1901. Here again 


4 International Law, Vol. I, p. 78. In the same sense see Phillipson, Termination of War 
and Treaties of Peace, p. 43; Fauchille, Traité de Droit Int. Pub., Pt. I, p. 352; Jéze, Le 
partage des dettes publiques au cas de démembrement du Territoire (1921), p. 11; Lawrence, 
Principles of International Law (7th ed.), p. 91; Hyde, International Law, Vol. I, p. 212; the 
report of the Transvaal Concessions Commission, 1901 (The Lyttelton Commission), and 
Lord Alverstone’s opinion in the West Rand Gold Mining Company »v. the King, [1905] 2 
K. B. 391. See also the opinions and the citations of Feilchenfeld, Public Debts and State 
Succession, p. 393 ff., and Sack, Les Effets des Transformations des Etats sur Leurs Dettes 
publiques, etc., p. 165 ff. Sack, however, excludes war debts from the rule of state succession 
only when the lender knew that the proceeds of the loan were intended to be used by the 
borrowing belligerent for the purpose of carrying on the war (op. cit., p. 1680). Oppenheim 
appears to have been one of the few writers who did not except war debts from the general 
rule requiring a successor state to assume the debts of an annexed or conquered state. In- 
ternational Law, 3rd ed., Vol. I, sec. 82. But his opinion was so obviously unfounded that 
the distinguished editor of the 5th edition of his work (Lauterpacht) took the liberty of 
omitting it from that edition with the statement that it was “‘open to very grave doubt.” 
Vol. I, p. 150, n. 2. 
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it may be said of Great Britain what was said above of the United States, 
namely, that her record in respect to the assumption of the debts of annexed 
states is very nearly perfect and it is believed to be generally, therefore, above 
reproach. When the Transvaal was annexed in 1877, she assumed responsi- 
bility for the payment of its debt. She did likewise when Upper Burma was 
annexed in 1886. Although the British Government denied any legal liability 
for the payment of the debts of the South African Republic and the Orange 
Free State, in fact it provided for the payment of their debts, including a 
deficit amounting to about £1,500,000.5 The only debts which appear to 
have been excluded were those incurred during the period of hostilities, the 
proceeds of which were devoted to the prosecution of the war against Great 
Britain. Even as to contracts and concessions to which the South African 
Republic was a party—the obligation to respect which stands on a less 
favorable footing than debts—the policy of the British Government was 
remarkably liberal. While denying a legal obligation to do so, the British 
Government in fact took over and maintained them all with a few appar- 
ently justifiable exceptions. Thus in the case of certain German share and 
bondholders in the Netherlands South African Railway Company, the British 
Government compensated them ex gratia, and against the settlement thus 
made the German Government did not protest or avail of an offer of arbitra- 
tion which the British Government made.® 

France of course did not escape Herr Funk’s sweeping indictment. The 
charge against her was that she “disclaimed” Madagascar’s debts. It is true 
that by the treaty of 1895 following the establishment of the French protec- 
torate over Madagascar, it was agreed that France was not to assume any 
responsibility for the payment of Madagascar’s debts previously incurred; 
but the treaty also provided that Madagascar should remain charged with 
the payment of its own debts whose amortization was to be met out of Mada- 
gascan revenues. The French Government also promised to lend its assist- 
ance to the government of the protectorate in meeting the payments on its 
debts. The solution of the problem adopted by France in this case was one 
which is by no means uncommon, namely, instead of the annexing state 
assuming directly the payment of the debts of the annexed state, the latter 
remains responsible, and to enable it to discharge its responsibility, it is left 
with its fiscal autonomy intact and with its own budget of revenues and ex- 
penditures, its financial administration being subject more or less to the 


‘The actual procedure was this: While the British Government declined to admit re- 
sponsibility for the debts of the South African Republic, it nevertheless satisfied the creditors 
as a matter of grace, and by the Act of Union passed by the British Parliament in 1909, it 
was provided that the Government of the Union of South Africa should assume the debts of 
the component states. Feilchenfeld, op. cit., p. 384. 

* The details concerning the policy of the British Government in respect to the assumption 
of the debts of annexed states may be found in Feilchenfeld, op. cit., pp. 379-393; Sack, op. 
cit., pp. 62-64; Cobbett, Leading Cases in International Law, 4th ed., Vol. II, p. 354; and 
Phillipson, op. cit., p. 327. 
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control and assistance of the annexing state. This was the procedure which 
France had already adopted in the cases of Tunis, Annam, Tonkin, and 
Cambodia when they came under French protection. This arrangement ap- 
pears to have been satisfactory to the creditors, with whom it was immaterial 
who paid the debts so long as they were paid, and they did not therefore 
insist that the French Government itself should assume directly the responsi- 
bility for their payment. No international controversies or complaints arose 
out of this policy of France in respect to Madagascar’s debts as there did 
regarding the French attitude toward Madagascan concessions." Herr 
Funk’s criticism of French policy regarding Madagascar’s debts does not 
therefore appear to be well founded. If, following the annexation of Austria, 
Germany had announced a similar policy in respect to Austria’s debts and 
thus insured her creditors a reasonable prospect of payment, it is doubtful 
if there would have been any demand upon Germany that she herself assume 
the responsibility for their payment. But instead of this, Austria was de- 
prived of her fiscal autonomy and sources of revenue and left with no means 
by which she could pay the debts herself, assuming that she were allowed by 
Germany to do so. If therefore Germany refuses to assume the payment of 
them, they will not be paid. This result will be tantamount to the extinction 
by Germany of just debts which were the result of loans extended to Austria 
at her request, which the Austrian Government had regarded from first to 
last as perfectly lawful, upon which it had continued to make payments until 
Germany put an end to the juridical existence of the Austrian state, and 
which it might even now discharge if it were left with the necessary fiscal 
autonomy and financial resources. 

A final reason which Minister Funk advances in support of his argument 
that Austria’s creditors are not entitled to look to Germany for payment of 
their debts, is that they repudiated the debts of Germany’s colonies which 
were taken away from her at the close of the World War. Since these terri- 
tories were merely colonial possessions without fiscal autonomy and without 
debts of their own, the Minister could only have meant to charge the manda- 
tory Powers with refusal to assume any portion of the German debt which 
was chargeable to the colonies, or to reimburse Germany for the expenditures 
which she had made on them. It is of course quite true that the Treaty of 
Versailles (Art. 257) did relieve the mandatory Powers of all obligation to 
assume any portion of the German debt which, according to German book- 
keeping, was charged to the account of the colonies. Against this decision 
of the Allied and Associated Powers Germany protested, and asserted that 
she should at least be reimbursed for the expenditures which she had made 
on behalf of the colonies. It must be said that in the case of the dismember- 
ment of states, the Powers which received the territory detached from them 
have sometimes assumed a portion of the debt of the dismembered state, 


7 Feilchenfeld, op. cit., p. 373, as to the details. See also Sack, op. cit., p. 260 ff. 
* Comments by the German Delegation on the Conditions of Peace, pp. 47, 48. 
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although this practice has never been as common as it has been in the case 
of total annexations where the entire debt of the annexed state was usually 
taken over by the annexing state. As is well known, the treaties of peace 
following the close of the World War provided that the Powers to which terri- 
tory detached from the defeated states was annexed, should assume a certain 
proportion of the debt of the dismembered state. But in all of them certain 
exceptions were made, notably in the case of France which received back 
Alsace-Lorraine and which was relieved of any obligation to assume any 
portion of the German debt because of the re-annexation. Likewise, as 
stated above, the Powers which received mandates of German colonies were 
also relieved of a similar responsibility in respect to the assumption of a 
portion of Germany’s debt. In the case of the re-annexation of Alsace- 
Lorraine, the exemption of France was justified on the ground that Germany 
had refused to assume any portion of the French debt when in 1871 she took 
those territories from France.® What, therefore, the Germans regarded as just 
treatment of France in 1871 must be considered as equally just for Germany 
in 1919. The refusal of the Allies to provide for the reimbursement of Ger- 
many for her expenditures on behalf of her lost colonies was based on the 
ground that their inhabitants had never derived any real benefit from the 
expenditures, that they had been neglected by Germany, and that the colonial 
budget had without apparent exception always shown a deficit. It would 
therefore be unjust to saddle upon the people of the colonies the burdea of 
reimbursing Germany for expenditures which had been made mainly in her 
own imperial interest and which had been of little benefit to them, and it 
would be none the less unjust to the mandatory Powers to charge them with 
the responsibility.1° The German debts chargeable to them were somewhat 
analogous to the so-called Spanish “Cuban debt” which the United States 
refused to assume at the close of the Spanish-American War, and which Cuba 
likewise declined to take over for the same reason. The reasons given by 
the Allied Powers for their refusal to reimburse Germany for her expenditures 
on the colonies may not be altogether convincing, since it was not established 
that the inhabitants had not derived any benefits from the expenditures, while 
the fact that the colonial budgets had shown a deficit was not necessarily a 
conclusive reason why Germany should not be reimbursed for her expendi- 
tures. Nevertheless the practice in respect to reimbursement in such cases 
had been very unusual, so rare, in fact, that it certainly could not be said that 
there was any obligation under international law to do so. It may also be 
added that while the policy of Germany herself, so far as it related to the 
assumption of the debts of states which had been totally annexed by her, had 
for the most part been irreproachable, her policy in respect to the taking over 
of a proportionate part of the debts of states which she had partially dismem- 


*See the Reply of the Allied and Associated Powers to the Comments by the German 
Delegation on the Conditions of Peace, Pt. ITI, sec. 5. 
1 Tbid., Pts. IV and IX. 
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bered, had been less liberal than that of any other Continental state which 
had annexed territories belonging to other states. In fact it does not appear 
that Germany ever assumed any portion of the debts of those states against 
which she made war in 1864, 1866, and 1870, and from whom she had taken 
parts of their territory. As regards that part of the debt of Denmark which 
was common to herself and the Duchies of Schleswig-Holstein and Lauen- 
burg, which provinces Germany and Austria annexed in 1864, it was provided 
that there should be an apportionment between Denmark and the Duchies 
of their common debt in proportion to their respective populations, but it 
does not appear that Austria and Prussia assumed any portion of the debt 
of Denmark which they had so grievously dismembered. Nor was there 
any such assumption by Prussia of a portion of the debts of the German 
States, which were required to cede parts of their territory to her in 1866. 
And, of course, no portion of the debt of France was assumed by Germany 
following the annexation of Alsace-Lorraine in 1871. In the light, there- 
fore, of Germany’s own practice, quite apart from other reasons, Minister 
Funk’s reproach of the Allied Powers for their refusal] to reimburse Germany 
for the expenditures made by her on the German colonies, or to assume the 
payment of that part of the German debt which had been made a charge on 
the colonies does not seem to be justified either upon considerations of law 
or practice. In any case, their failure to assume any responsibility on 
account of Germany’s financial obligations chargeable to her colonies, affords 
a very poor justification for her refusal to assume any responsibility for the 
payment of the debts of Austria, which are totally different in their nature 
and purpose. This and the other reasons put forward by Minister Funk in 
defense of his thesis that Germany is under no obligation, moral or legal, to 
guarantee the payment of Austria’s debts, impress one as being belabored 
excuses rather than solid arguments based on considerations of law, justice 
and morality. Against him, as already stated, is the almost unanimous 
practice of modern states, including that of Germany herself, and the over- 
whelming preponderance of juristic opinion, including that of German jurists 
prior to the establishment of the present Nazi régime. 

It is well known that the Nazis, like the Bolshevists, do not recognize cer- 
tain of the canons of international law which are regarded as fundamental 
in democratic states, and that they are turning away from some of the tradi- 
tional conceptions to which Germany herself has hitherto been attached." 
Perhaps the rule of succession in regard to the debts of annexed states may 


11 As to the Nazi conceptions of international law, see Preuss, “National Socialist Con- 
ceptions of International Law,”’ American Political Science Review (1935), p. 594 ff.; Bristler, 
“a Doctrine Nationale Socialiste du Droit des Gens,’’ in the Revue Int. de la Théorie du Droit, 
1938, p. 115 ff., and the same author’s Die Vélkerrechtslehre des National Sozialismus, 1938; 
Carl Schmitt, National Sozialismus und Vélkerrecht, 1934; Rogge, Hitler’s Friedens Politik 
und das Vélkerrecht, 1935; and Walz, National Sozialismue und Vélkerrecht, 1934. See also 
Gott, “The National Socialist Theory of International Law,” this JouRNaL, supra, 
p. 704. 
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prove to be one of them. Ii so, it will be a matter of regret, not only because 
it will bring Germany into conflict with other states, but because it may prove 
in the long run to be detrimental to her own national interests, for the reason 
that she cannot be sure that in the future her annexations of territory will 
exceed in number and importance her own territorial losses. In case they 
do not, the balance of advantage which flows from the rule of state succession 
in the matter of debts may turn out to be against her. But quite apart from 
any consideration of the individual gain or loss which the rule may bring to 
particular states, it is one which undoubtedly serves the general interests of 
international justice, equity, morality, mutual convenience and sound eco- 
nomic policy. It is for these reasons that the rule in modern times has 
received the almost unanimous support of jurists, international courts and of 
governments in actual practice. Quite aside from these considerations which 
have caused the rule to be generally accepted and observed in practice, one 
other important disadvantage which would result from its abandonment 
may be mentioned, namely, the difficulty which it would create for states 
which are dependent on foreign loans for the promotion of various national 
objects for which their own financial resources are inadequate. Naturally, 
money-lenders would hesitate to make loans to foreign states if there were a 
rule of law or practice under which their loans could, and probably would, 
be repudiated in case the creditor states should happen to be transferred to 
another sovereignty before their debts had been discharged. Considering the 
large number of such transfers of territory that have taken place during the 
past century, and the strong reason for believing that they will not be lacking 
in the future, a rule which would deprive creditors of their right to look to 
successor states either for the payment of their debts or for any sort of guar- 
antee of payment would, manifestly, prove to be a serious handicap to the 
processes of international finance, which have played so important a réle in 
modern international relations, and which will continue to be essential, even 
more so in the future. JAMES WILFoRD GARNER 


INTERNATIONAL LAWLESSNESS 


Sovereignty was the corner-stone of international law; it is now the stum- 
bling-block. Grotius and his predecessors attempted cautiously to define 
and delimit the rights of sovereigns in international intercourse. They also 
ventured to indicate the obligations of sovereigns towards each other. The 
rights of aliens were subordinate to the rights and prerogatives of their own 
sovereigns. No matter how seriously they might be injured in their interests 
in other lands, they had no valid international claims unless and until their 
sovereign saw fit to assert such claims as his very own. This archaic doc- 
trine has persisted to the present day except for a few lone voices appealing 
for a more liberal and a more democratic interpretation of the law of nations 
as being the law of peoples rather than of sovereigns. There can be no 
denying of the melancholy fact that sovereignty is stronger than ever. It 
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is so strong that not a few nations are demanding a freedom from all restraints 
that amounts to sheer lawlessness. 

The most glaring evidence of this lawlessness is the “‘undeclared war” 
whereby sovereign states intent on their own selfish ends are unembarrassed 
by the constraints of the laws of belligerency and neutrality. They can go 
as far as they please or recede when necessary without observing the injunc- 
tions imposed by the laws of peace and war. Such is the horrendous mon- 
ster engendered unwittingly by the inept Kellogg Peace Pact. 

Another indication of this increasing lawlessness is the lowering of respect 
for ordinary international obligations. To all intents and purposes England 
and France have repudiated their financial engagements with the United 
States and thus struck a serious blow at the sanctity of agreements among 
nations. Germany might well feel less compunction in freeing herself from 
the obligations imposed by the Treaty of Versailles. Italy and Japan like- 
wise have taken bold, independent action in cynical defiance of the League of 
Nations. Mexico unblushingly announces a policy of expropriation of the 
property and the livelihood of foreigners amounting to confiscation and 
robbery. And other nations are intimating that they too will resort to 
similar methods of international brigandage. 

It is not entirely exact to attribute this trend towards lawlessness simply 
to the amazing rise of dictatorships throughout the world, though this may 
make it easier to flout the usages of nations. What is most disquieting is 
the fact that the masses of people living under dictatorships are indifferent 
to this trend. In some instances they openly and enthusiastically favor the 
repudiation of any obligations, moral or legal, which stand in the way of 
arbitrary national action. The attitude of the Russian people is differen- 
tiated and accentuated only by the amazing claim that there can be no bind- 
ing international law apart from the class interests of the proletariat. They 
are not interested in preserving a law which they insist has been created and 
fostered by a capitalistic civilization. 

That international law is seriously discredited and on the defensive is all too 
evident. That it is rapidly being jettisoned without any indication of a desire 
to create a substitute system of law between nations is increasingly apparent. 
The blatant demands of national egoism are producing inevitably another 
epoch of lawlessness which, because of the disillusionments of a more enlight- 
ened age, may prove worse than the Dark Ages. The race for armaments 
and strident threats of war are tragic evidence of this. National sovereignty, 
as expressed by authoritarian, totalitarian, corporative, or communist states, 
has become the stumbling-block of international jurisprudence. Any state 
that absorbs the interests and rights of individuals and competes with 
private enterprise is bound to collide with other states similarly intent on 
advancing selfish national interests. Attempts in various lands to curb 
private monopolies and still safeguard individual initiative have been 
none too felicitous. There is obviously less reason to believe that it 
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will be possible to restrain the totalitarian state in its international 
operations. 

The time has come for jurisconsults frankly to acknowledge this desperate 
state of affairs and to undertake the renovation of international law or the 
creation of an entirely new system of law adequate to the demands of a 
new social order. It is futile to denounce the violations of international 
law or reaffirm principles now being derisively ignored or brazenly 
repudiated. Something much more constructive and even revolutionary is 
required. 

We must first be prepared to recognize that the spread of international 
lawlessness is due not solely to lower ethical standards but mainly to the 
irresistible pressure of the Social Revolution which is sweeping the entire 
world and undermining many established institutions and principles of our 
western civilization. The workers of the world have become articulate and 
are now voicing ancient grievances against a civilization which too long has 
been indifferent to the legitimate claims of mankind. They have little in- 
terest in legalistic forms and systems. They are seeking a new freedom that 
looks to the creation of a new social order which transcends the arrogant 
claims of national sovereignty. 

It would be presumptuous to attempt to predict what the bases and the 
guiding principles of that new order will be. Socially organized states 
necessarily will have interests of a different kind from what the world has 
yet known. What these interests and controlling principles may be, should 
be the immediate concern of the international jurisconsult. He is in a most 
embarrassing situation: either he must move along with the rising tide of 
Social Revolution or be overwhelmed by it. 

One single lighthouse throws a faint gleam to warn and to guide in this 
enterprise: the principle that the main object of this revolution is the protec- 
tion of the individual in his eternal struggle for freedom of personality. Any 
system of law that exalts the community or the sovereign state, whether 
corporative or otherwise, above the individual is bound to fail. Man is 
neither a ‘political animal’ in the Aristotelian sense—the product of the 
State—nor is he an economic unit in the Marxian sense—the irresponsible, 
helpless victim of materialistic forces. He is infinitely more than that. He 
senses within him a restless aspiration for absolute freedom of the spirit. 
The corporative, authoritarian, totalitarian, and communist states are all 
alike doomed to failure because they fatuously seek to place fresh chains on 
man. He is bound to keep up the endless fight for complete freedom. 

This would seem to be the direction in which international law will have 
to evolve: the protection of the individual in his fight for freedom, wherever 
he may be and whatever his national or racial allegiance. His interests no 
longer can be subordinated with safety to the claims and the whims of sov- 
ereign states. The stumbling-block of sovereignty must be removed from 
the international highway. In the meanwhile we must possess our souls 
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and our sanity of outlook in great patience and faith during this dark era of 
lawlessness into which we are now entering. 
Puitiep M. Brown 


NEUTRALITY AND UNNEUTRALITY 


Before 1914, it was hard to find much difference of opinion among Ameri- 
can citizens about the proper policy of the United States in relation to for- 
eign wars or even foreign affairs. That policy, with respect to Europe, was 
dictated by geographical factors and by a colonial and continental history 
that left little room for debate. Detachment from Europe’s political en- 
tanglements, non-intervention in its internal affairs, and neutrality in its 
wars were the keynotes. After 1898 the acquisition of Asiatic possessions 
turned America to a Pacific orientation marked by uncertainty and the 
assumption of unnecessary risks. The desire to play a leading part, without 
adequate equipment thereto, led to poorly comprehended commitments on 
the Open Door, and exposed the United States to temptations to intervene 
which even the proposed withdrawal from the Philippines has not sup- 
pressed. On the American continent, a more natural political interest, 
accentuated by propinquity in Central America, prompted occasional in- 
tervention and a standing warning to Europe against political encroach- 
ment. 

After 1914 a marked change occurred, especially in relation to Europe. 
For a variety of causes set out in numerous books, the most recent of which 
is Tansill’s America Goes to War, America lost its bearings. The magnitude 
of the European contest, the association of cultural and economic interests 
with one side, and extraordinary ineptness in dealing with the legal problems 
involved, ultimately induced a state of hysteria which plunged the nation 
into war. The European feud, more senseless than its predecessors of earlier 
centuries, was pictured as a struggle between morality and immorality, and 
in the search for an explanation to the American public for the country’s 
departure from its fundamental traditions, there was invented at the last 
minute that curious bat le-cry of making the world ‘‘safe for democracy.”’ 
This must have surprised some of the Allied Governments. It was in that 
era that there was born the ideal of allied force in the service of righteousness, 
later called “collective security,’ which has done so much to prolong the 
world’s misery by viewing the world through the doctrinaire spectacles of 
political theology instead of the open-minded detachment of a physician 
seeking a correct diagnosis of a social disease. The war produced a psy- 
chosis, continued in the Treaty of Versailles and its aftermath, of which 
Articles 10 and 16 of the Covenant were an exemplification rather than an 
antidote. Historians and psychologists will in due course explain why 
some of the principal governments of the western world so long divorced 
themselves from reason and experience, and immersed in illusions, per- 
mitted the corrosion of the political and economic structure. 
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For it is an unfortunate fact that the attempt to maintain the adventitious 
status quo of 1919 through devices of the Covenant and by more formal mil- 
itary alliance resulted in an intensification of nationalism almost unprece- 
dented. At the same time the less informed were led to believe that phrases 
such as “collective security,” interpreted by the League of Nations, mani- 
fested a growing internationalism and disposition to adopt peaceful processes 
in the adjustment of international differences. The disintegration, how- 
ever, was a fact, the pacification but a fiction. When we consider the progress 
that had been made in the 19th and early 20th centuries in the development 
of arbitration and conciliation, it seems deplorable that since 1917 the world’s 
moving forces should havecome under the domination of a psychology which 
encouraged treaties and pacts signally devoid of conditions essential to in- 
ternational appeasement, while cherishing the delusion that peace was being 
promoted by arrangements for the use of combined force against any revolter 
against the status quo, vilified in advance by the opprobrious name of “ag- 
gressor.”” Of this process perhaps the most unfortunate phase was the 
popular illusion that peace might be assured by bestowing seductive names 
such as “‘collective security,” “preventing war,” “international codperation,” 
on contrivances, like sanctions, which were hostile and warlike in character. 
In defense of this form of deception, it can only be said that it was not new. 
Article 47 of the Treaty of Westphalia, 1648, embodied a similar device. 
As Judge John Bassett Moore has said, all human history is characterized 
by the tendency to seek salvation in phrases rather than in acts. , 

We were told during the World War that the balance of power and mil- 
itary alliances were the source of the world’s ills and that these ills could be 
cured by replacing alliances with a League of Nations—once inadvertently 
called a ‘“‘disentangling alliance.”” But just as an alliance is a combination 
of two or more nations seeking certain common ends, so the ‘collective 
security” of the League was marked by an identical characteristic—that it 
sought the attainment of common ends by the use of coercion and military 
force. But it is to be feared that the education of men’s minds to the com- 
pulsive features of ‘‘collective security’ has had disastrous effects. It has 
diminished appreciation and respect for the less dramatic peaceful processes 
of effecting change and settling disputes. It has led to a disparagement of 
the century-old peace-preserving institution of neutrality, with which the 
theory of united coercion is incompatible. It has induced a revival of an- 
cient and unworkable theoretical distinctions between a just and an unjust 
war. It has caused a denunciation of tried experience and detachment in 
seeking sensibly to understand and hence intelligently to conciliate conflict- 
ing claims. It has brought about a practice of passing moral judgments 
upon national ambitions and mass movements, in the name of a supposedly 
ideal scheme the real character and practical effect of which its votaries 
failed adequately to analyze. One of the sad concomitants of this tragedy 
of errors is the neglect of those elementary considerations of human experi- 


780 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ence which distinguish friendship from hostility, peace from war, conciliation 
from intransigeance, negotiation from dictation. Indeed, it was not un- 
common to hear the developments of the 19th century decried and depreci- 
ated as international anarchy, because forsooth the European War broke 
in 1914, whereas the “new” system of “enforcing peace’’ was extolled as 
the embodiment of wisdom, justice and righteousness. This “new” system 
was pictured as the ‘“‘new”’’ international law; hence all the old law that 
conflicted with the ideal had to be attacked as obsolete if not indeed 
obstructive. Neutrality, a hard-won institution,which since the 16th cen- 
tury had served to keep a large part of the world at peace under the regula- 
tion of law, an institution which peacemakers had cherished as one of the 
most constructive achievements of a slowly developing civilization, fell under 
the ban of the “new” school of peace through combined force. And so 
effectively did this false theory help to prevent the rebirth of the process of 
appeasement that the world now stands aghast before the new disasters 
which threaten. 

In a less hysterical age, the ‘‘new”’ theory could not have gained so many 

adherents. For its perpetuation, it was necessary to keep up the fictions of 
the war and to disregard time-tested axioms concerning the origin, the nature, 
the growth and administration of international relations.” Disregarded 
were the fundamental differences between the formulation of municipal law 
within a state, handed down by a recognized superior alone possessing 
the instruments of societal coercion, and the growth of the more primi- 
tive international system which develops by custom and treaty among 
equals, in which there is no superior legislator, no authorized enforcing agent 
for the group, no disarmament of the constituent members. These differ- 
ences were glossed over, and a scheme was devised for judging fellow 
members and enforcing the judgment by combined coercion. 
“Such a system postulates a mature society with an authorized law- 
giver, obligatory adjudication, willingness to accept adverse judgments or 
societal coercion. It assumes that the judges are unbiased, actuated only 
by objective considerations. Among sovereign nations such a system is a 
wishful dream: So long as it seemed to serve the interests of certain states, 
nothing was done to puncture the illusion; but the moment that the system 
came up against the ambitions of strong Powers, in or outside the League, 
the sorry truth was revealed. And now, even its original sponsors and sup- 
posed beneficiaries have turned their backs upon the illusion, hoping against 
hope to recover the lost ground of negotiation, conciliation and appeasement 
as the only practical methods of preventing war. 

But for the fact that the unfortunate ideology of Articles 10 and 16 preached 
oblivion for neutrality, and especially American neutrality, it would not 
be necessary to spend so much time and space in exposing the dangers 
of the ‘‘new’”’ system. But its devotees were fond of drawing the analogy 
to a private legal system or to personal relations, and asked, “If a bully 


Pr 
Is 
m 
th 
to 
an 
ap 


EDITORIAL COMMENT 781 


assaults Mr. Milquetoast, you wouldn’t stand by in safe neutrality and 
watch the unfair assault, would you?’’ This seemed to the propounders 
unanswerable. But only slight examination will disclose the impropriety 
of the analogy. “Nations, like all living organisms, are subject to the laws of 
evolution and life. At any given time, some will flourish, others decay. If 
a nation is virile and prolific, if the doors to emigration are largely shut, if it 
lacks raw materials and markets, if it sees less sturdy neighbors in possession 
of colonial resources, the urge to expansion may become irresistible—even 
though expansion be unwise and unprofitable. These are biological con- 
siderations, in which ethics play only a minor réle. Unless then the world is 
prepared to recognize and satisfy such a country’s needs or assumed needs by 
negotiation, an explosion is quite possible. Some weakly held territory or 
aging state is then in danger. This has been the traditional, if unfortunate, 
method of readjusting the tenure of the earth’s crust, and until we find a 
better method, the old one will be hard completely to outlaw. Should third 
states venture to intervene, they would risk the welfare of their own people 
and would be morally obliged to furnish a solution for the problem of over- 
population, poverty, lack of markets, etc. We may leave aside for the 
moment the equally potent psychological causes of conflict. Hereto- 
fore, experience has shown that it is not wise to interfere in such issues, 
unless some national interest is at stake. This may not seem altruistic, but 
it has proved the only practical way of avoiding even greater evils. Had 
the Hoare-Laval compromise been accepted by the emotional adherents of 
collective security in England, some of the humiliations and disasters that 
subsequently developed might have been avoided. It may be better under 
some circumstances to permit a political readjustment, even territorial, than 
to seek to endow an existing status quo with moral sanctity. State ethics 
and personal ethics are not identical. A government is responsible for the 
life and prosperity of its own people, and dares not risk their very existence 
on the adventurous effort to right distant “‘wrongs’’, the origin of which it 
may not understand and should not seek to oversimplify. Intervention is a 
delicate instrument. Ineptly employed, it might be calamitous. Hence 
experience has dictated its reservation for exceptional cases only, in which 
vital interests are at stake. The theory that war anywhere justifies inter- 
vention, that “peace is indivisible’, is merely the thoughtless jargon of 
“collective security.” 

But it is a fact that the destructiveness of modern war makes it more im- 
portant than ever to avoid its recurrence. What has been done since 1917 
is no contribution to that end. The interdependence of a narrowing world 
might have been remembered not merely before but after Versailles. If 
the constant danger of war is to be surmounted, thought should be given 
to the revival of the well-tried methods of restoring trust among the nations 
and then working to develop the existing institutions for codperative effort to 
appease, conciliate and adjust conflicting claims. The task is now infinitely 
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more difficult than it was before April 6, 1917, when the United States offi- 
cially abandoned neutrality. 
EpWIN BorcHARD 
CANADA AND THE MONROE DOCTRINE 


On August 18, at Kingston, Ontario, President Roosevelt, upon receiving 
the honorary degree of Doctor of Laws from Queen’s University, referred to 
the “common inheritance” of democratic ideals in Canada and the United 
States and to the “dangers from overseas” threatening that inheritance. 
Canada and the United States, as part of an international civilization, were 
resolved, he said, to leave no pathway unexplored which might contribute 
to the peace of the world; but if that hope were disappointed, they might 
assure each other “that this hemisphere at least shall remain a strong citadel 
wherein civilization can flourish unimpaired.” Continuing, the President used 
these significant words: 

The Dominion of Canada is part of the sisterhood of the British Em- 
pire. I give to you assurance that the people of the United States will 
not stand idly by if domination of Canadian soil is threatened by any 
other empire. 


For many years it has been assumed by publicists and statesmen that 
Canada was included within the scope of the Monroe Doctrine; but not until 
the President’s address at Kingston had an explicit official statement been 
made to that effect. On November 27, 1936, on his way to the Conference 
at Buenos Aires, President Roosevelt had, as he expressed it at Kingston, 
“included Canada in the fellowship of the Americas”; but, inasmuch as 
Canada was not represented at the Conference, it meant no more than that 
Canada was part of a sort of mystical “family of American states.” At 
Kingston, for the first time, Canada was formally promised the protection 
of the United States against an attack from any other source than the empire 
of which it is itself a part. 

Did the President’s statement amount to an “expansion” of the Monroe 
Doctrine? Was the assurance given to Canada more than a new application 
of an established policy? The question was raised by press correspondents 
within a few hours of the statement. In answer the President insisted that 
his words did not imply any enlargement or expansion of the doctrine, and 
that he did not interpret the doctrine as excluding Canada from the American 
states, colonies and dependencies which the doctrine sought to protect from 
foreign invasion or resettlement. 

To raise a question as to the meaning and scope of the Monroe Doctrine is 
to create an academic field-day for scholars. Forth come the precedents 
of the past and the new issue of Canada must be tested by them. If Canada 
cannot be brought under the original Monroe Doctrine, can it be fitted into 
any of the subsequent developments of the doctrine? The issue is important 
only because the Monroe Doctrine has come to hold so sacred a place in the 
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foreign policy of the United States that to maintain that it includes Canada 
is to end all public criticism of the wisdom of the President’s statement; 
whereas if the promise made by the President to Canada is an extension of 
the doctrine into a new field, then the promise may be debated upon its own 
merits without fear of touching the ark of the covenant. 

That the Monroe Doctrine of today has far outgrown the precise terms in 
which it was formulated by President Monroe, no one would question. Mon- 
roe was confronted with a specific problem. The “Allied Powers,” as he 
described them, were threatening to give aid to Spain to restore her colonies 
to their former allegiance, just as they had given aid to Ferdinand of Spain 
to restore the monarchy. If this were done, and if the new governments of 
America, which had declared their independence of Spain and which had 
been recognized as independent by the United States, were to be suppressed, 
not only would the United States lose the benefit of the new commercial rela- 
tions which had been established with those states, but it would find the arma- 
ments of the Allied Powers at its very door. It was a matter of vital 
importance, therefore, for the United States that the Allied Powers should 
be kept on their side of the ocean. It was not altruism, it was not sympathy 
with the struggle of the American states for their independence that dictated 
the doctrine, although such sympathy, repeatedly appealed to in the orations 
of Henry Clay, played a large part in building up public opinion in support 
of the new policy. Rather it was the fundamental law of self-defense that 
lay at the basis of the doctrine; and in that essential respect the doctrine 
went back beyond the time of Monroe to Washington and Jefferson. 

The actual terms in which the Monroe Doctrine was formulated were 
limited, therefore, to the situation to be met. At the time Monroe read his 
message, the doctrine applied only to the American governments which had 
declared their independence and had been recognized as independent by the 
United States. Monroe expressly stated that “with the existing colonies or 
dependencies of any European power we have not interfered and shall not 
interfere.” Even in respect to the governments that had been recognized, 
it was announced that the United States would remain neutral so long as it 
was a question of war between them and Spain. It was only when other 
European Powers sought to “interpose” between Spain and her former colo- 
nies, either to oppress them or to control in any other manner their destiny, 
that the United States uttered a warning. In more general terms, any at- 
tempt on the part of the Allied Powers “to extend their system to any portion 
of this hemisphere” would be considered by the United States as “dangerous 
to our peace and safety.” 

But if the original Monroe Doctrine applied only to the American states . 
whose independence the United States had up to that date recognized, the 
phrasing of the declaration was broad enough to permit it to cover the new 
states of America as one by one they declared their independence and were 
recognized as independent by the United States. When Brazil was recog- 
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nized as independent in 1824, the doctrine applied to it as much as if it had 
been recognized with Buenos Aires (Argentine Republic) and others during 
the months preceding the announcement of the doctrine. When the Republic 
of Colombia divided itself into New Granada, Ecuador and Venezuela, the 
Monroe Doctrine applied to all three separately as it had applied to them in 
unison. So also the doctrine applied not only to the Federation of Central 
American States in 1824, but to the five separate members of the Federation 
when they became independent states a generation later. 

But the Monroe Doctrine soon broadened beyond the original terms in 
which Monroe had formulated it. Two decades went by before it was put 
to a test, and by that time it was interpreted to mean that there must be no 
transfer of American territory from one European Power to another, quite 
apart from the wishes of the inhabitants of the colony involved in the transfer. 
Moreover, no American state, to avoid domestic difficulties, might offer its 
sovereignty to a foreign Power. Still later it was decided that no European 
Power might assist one faction in an American state to maintain itself in 
power against the will of the majority of the population. By the close of the 
century the Monroe Doctrine was extended to ban the encroachment upon the 
territory of an American state by a European Power possessing an adjacent 
colony. The opening of the twentieth century saw a prohibition of the oc- 
cupation of the soil of an American state for the purpose of collecting debts. 
In 1912 a Senate resolution extended the Monroe Doctrine to include the 
lease by a private company of a harbor upon the western coast of Mexico 
when it appeared that the possession of the harbor by the company would 
give to Japan “practical power of control for national purposes.” Asiatic 
Powers were thus added to the earlier European Powers. At the present day 
it may be said that the Monroe Doctrine extends to any attack by any non- 
American Power upon an independent American state, and any attack upon 
a colony or dependency of a European Power by a non-American Power other 
than its sovereign. The terms of the Buenos Aires Convention for the Main- 
tenance, Preservation and Reéstablishment of Peace are broad—“in the 
event that the peace of the American Republics is menaced . . . ”—but they 
do not go beyond the existing scope of the Monroe Doctrine. 

Does the fact that Canada is a member of the British Commonwealth of 
Nations and, as such, is within the larger group of the British Empire, pre- 
clude it from being brought within the terms of the Monroe Doctrine? 
Hitherto there has never been any suggestion but that the defense of the 
British Empire might safely be left to Great Britain. But there is little doubt 
that if at any time during the nineteenth century there had been question of 
the enforced transfer, say, of Jamaica to a stronger European Power in conse- 
quence of a defeat of the British Navy, the United States would have inter- 
vened to prevent the danger to its own peace and safety. The change of 
circumstances which now makes it necessary to consider the possibility that 
Great Britain, in the event of war in Europe or in the Far East, might not 
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be able to assure the defense of Canada, is merely the occasion for the ap- 
plication to Canada of a policy long since developed to meet similar situations. 

What is novel in the case of Canada is the fact that while Canada, since 
the Statute of Westminster of 1931, is practically an independent sovereign 
state, yet it is, under the forms of law, a part of the British Empire and is, 
moreover, bound to the Empire by very strong ties of sentiment. Neither 
of these considerations would seem, however, to bear upon the question at 
issue. All of the Latin American Republics have been at one time or another 
members of the League of Nations and, as such, under obligation to regard a 
resort to war against one member of the League as an act of war committed 
against themselves, with the resulting obligation of severing all trade and 
financial relations with the covenant-breaking state. Yet the United States, 
while modifying its neutrality legislation to take account of Latin American 
states’ being engaged in war with a non-American state when codperating 
with the League of Nations, has never regarded such a situation as modifying 
in any degree the necessity of preventing European or Asiatic encroachment 
upon the same American states. For the Monroe Doctrine, it must be re- 
membered, is a doctrine of long-range self-defense. Not so long-range as if 
it sought to prevent aggression in any part of the world, but clear and definite 
as to aggression against the states of America. Even the fact that the Amer- 
ican state may have been to some degree responsible for creating the condi- 
tions that led to the aggression against it has not altered the determination 
of the United States to keep any nations that might seek to play the part of 
the original “Allied Powers” from extending their system to any portion of 
this hemisphere. 

It would seem that the formal application to Canada of the policy of the 
Monroe Doctrine should properly lead to the formal inclusion of Canada in 
the circle of “American Republics” and to participation by Canada in the 
coming Eighth International Conference of American States at Lima. Else- 
where ! the writer has expressed the view that Canada as a member of the 
International American Conferences would not only add to the list of states 
which are carrying on the traditions of democratic government believed by the 
United States to be essential to peace, but might be expected to take a con- 
structive part in the development of new principles of law to meet the chang- 
ing conditions of American life. C. G. Fenwick 


THE TRAIL SMELTER ARBITRATION—UNITED STATES AND CANADA 


A unanimous decision was handed down on April 16, 1938, by the Mixed 
Arbitral Tribunal, constituted under the Convention of Ottawa,” signed April 
15, 1935, between the Government of the United States and the Government of 
the Dominion of Canada. The Tribunal was established to pass upon the 
claim of the United States for damages to American citizens, alleged to have 


1 See this Journat, Vol. 31 (1937), p. 473. 
2U. 8S. Treaty Series, No. 893. Reprinted in this Journat, Supp., Vol. 30 (1936), p. 163. 
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occurred since January 1, 1932, by reason of noxious fumes emanating from 
the stacks of the Consolidated Mining and Smelting Company of Canada, 
Limited, located at Trail, British Columbia. The Tribunal was also asked 
to determine whether the smelter should be required to refrain from causing 
damage in the future in the State of Washington, and if so, to what extent. 

The smelter (principally of copper and zinc ores), is described in the opin- 
ion of the Tribunal, as “one of the best and largest equipped smelting plants 
on this Continent.”’ It is located about seven miles in a direct line from the 
United States boundary. Owners of timber and farm lands, as well as of 
urban properties in Stevens County, State of Washington, have complained 
for many years of the serious damage caused by the emanations from the 
smelter. The potentially widespread character of the damage may be real- 
ized by the fact that two stacks of the plant are over 400 feet high, and, as 
stated in the opinion, have emitted as much as 10,000 tons of sulphur in a 
single month. 

The difference between the two governments over the Trail Smelter is one 
of long standing. The problems involved were first referred to the Inter- 
national Joint Commission, United States and Canada, pursuant to Article 9 
of the Convention of January 11, 1909, between the United States and Great 
Britain. The International Joint Commission, by its decision of February 
28, 1931, awarded damages caused to the United States up to and including 
January 1, 1932, in the sum of $350,000. It also recommended a method of 
indemnifying persons in the State of Washington for damage which might be 
caused by the smelter after January 1, 1932, and it indicated the manner in 
which the smelter should be operated after that date with a view to abating 
the nuisance. Two years later, the United States Government was again 
obliged to make representations to the Dominion Government because the 
damage was still continuing and existing conditions were entirely unsatis- 
factory. Accordingly, under the Convention of 1935, a Mixed Arbitral 
Tribunal was constituted, consisting of three “jurists of repute,” one to be ap- 
pointed by the United States, one by the Dominion of Canada, and a chairman 
chosen jointly, who should be neither a British subject nor a citizen of the 
United States. The members of the Tribunal thus chosen were as follows: 
By the United States, Charles Warren of Massachusetts; by the Dominion 
of Canada, Robert A. E. Greenshields of the Province of Quebec; by the two 
governments jointly, Jan Frans Hostie of Belgium. 

The first question submitted to the Tribunal was: “Whether damage caused 
by the Trail Smelter in the State of Washington has occurred since the first 
day of January 1932, and, if so, what indemnity should be paid therefor?” 
In answer to this question the Tribunal found that damage had so occurred, 
and made an award of $78,000 for such damage from January 1, 1932, to 
October 1, 1937, for cleared and uncleared land. It failed to uphold the 
contention of the United States, however, that damage had occurred in respect 
to livestock or to property in the town of Northport, or to business enterprises. 
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The second question submitted to the Tribunal was: “In the event of the 
answer to the first part of the preceding question being in the affirmative, 
whether the Trail Smelter should be required to refrain from causing damage 
in the State of Washington in the future, and if so, to what extent?” The 
Tribunal decided that the smelter should refrain from causing further damage 
to the extent set forth in the decision, until October 1, 1940, and thereafter, 
to such an extent as the Tribunal should determine. 

The third question submitted was: “In the light of the answer to the pre- 
ceding question, what measures or régime, if any, should be adopted or main- 
tained by the Trail Smelter?” As to this, the Tribunal decided that it was 
not able to agree upon a permanent régime with the information at hand. 
It therefore established a temporary régime to be put in operation by May 1, 
1938, to cover the remainder of the crop-growing season of 1938, and the crop- 
growing seasons of 1939 and 1940, and for three months after October 1, 1940. 
This régime is to be under the technical supervision of two experts who will 
act under the authority of the Tribunal, the expenses to be undertaken by 
the Dominion of Canada. 

The fourth question submitted to the Tribunal concerns the indemnity or 
compensation, if any, to be paid on account of any decision rendered relating 
to future damage. The answer to this question is reserved for the final 
decision. 

The present decision is notable in that it establishes a procedure for the 
maintenance of a régime for controlling industrial operations in one country 
which are likely to cause continuing damage in another. The questions in- 
volved here are not merely concerned with the operation of the plant, but 
with meteorological conditions in the Columbia River Valley. The Tribunal 
indicated that an extension and improvement of the methods of operation of 
the plant may be necessary in close relation to such meteorological conditions. 
Detailed reports are to be made to the Tribunal by the technical consultants 
to enable it to arrive at a final decision within three months after October 1, 
1940. 

The Agent of the United States, Mr. Swagar Sherley, has expressed dis- 
appointment at the small indemnity awarded for damages which continued 
over a period of more than five years and which affect an area of many square 
miles. Particularly does he emphasize the failure of the Tribunal to make 
any positive declaration of the injury done to the United States as a nation 
by the violation of its sovereignty, and also the failure to award costs and 
expenses incidental to the proof of the damage complained of. The Tribunal 
drew a distinction between this case and cases involving damage to individual 
claimants, where it might be appropriate for an international tribunal to 
award costs and expenses as an incident to other damage proven. The 
Tribunal was of the opinion that 


such costs and expenses should not be allowed in a case of arbitration 
and final settlement of a long-pending controversy between two inde- 
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pendent Governments, such as this case, where each Government has 
incurred expenses and where it is to the mutual advantage of the two 
Governments that a just conclusion and permanent disposition of an 
international controversy should be reached. 


We cannot follow the reasoning of the Tribunal in this respect. ‘The reason- 
ing might be appropriate if the amount of the award had been arrived at by 
negotiation and compromise between the two governments; but the com- 
promise in this case consists precisely in the reference to arbitration of an 
issue intended to be decided by a judicial process. One of the parties having 
been found at fault, the costs and expenses of assembling and presenting the 
large amount of technical evidence might very well have been considered 
incidental to the indemnity to be paid. The argument that such expenses 
might have been awarded if incurred by individual claimants instead of by 
the complaining government does not seem cogent. 

On the other hand, the decision does not appear to be fairly open to criti- 
cism merely because no separate award was made for a violation of sover- 
eignty. This element of injury must be taken to have been merged in the 
compromis. The Tribunal was restricted in its jurisdiction to answering the 
questions presented. It is true a separate award of this nature was paid by 
the United States to the Dominion of Canada under the decision in the case 
of the British ship I’m Alone.* In that case, however, the injury was 
caused directly by the act of officials of the United States Government, and 
not, as here, by persons or a corporation acting in an individual capacity. 

It is worthy of note that under Article IV of the Convention, it is provided: 
“The Tribunal shall apply the law and practice followed in dealing with 
cognate questions in the United States of America... .” The Tribunal 
therefore was not troubled to determine the nature of the law to be applied. 
This provision is in accord with the rule of the lex loci delicti and also with 
the principle that where an act begun in one state causes an injury in another 
state, “the place of the wrong is in the state where the last event necessary 
to make an actor liable for an alleged tort takes place.” 4 

The really important issue still to be settled is the abatement of a serious 
nuisance endangering international good relations in the regions affected. 
The members of the Tribunal have performed their functions with painstak- 
ing care, especially in respect to the detailed régime of observation and report 
to be made by experts as to the present and future operation of the plant. 
It is to be hoped that the final decision, when rendered, will eliminate the 
possibility of future dispute. ARTHUR K. KuHN 


* See this Journat, Vol. 29 (1935), p. 331. 
4 See Restatement of the Law of Conflict of Laws, § 377. 
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THE NEW SCANDINAVIAN NEUTRALITY RULES 


On May 27, 1938, representatives of the Governments of Denmark, Fin- 
land, Iceland, Norway and Sweden signed at Stockholm a significant declara- 
tion, setting forth their intention of applying similar rules of neutrality in 
the event of war between foreign Powers and stating the rules which each of 
them had agreed to apply within its own jurisdiction.! 

The present accord is based upon the Declaration and Rules of Neutrality 
adopted by the Governments of Denmark (implicitly including Icelandic 
territory), Norway and Sweden on December 21, 1912,? and may be said to 
represent a revision and restatement of these rules in the light of World War 
experience and of the developments since then. Being based upon the 1912 
Declaration, and pledging the signatories to act ‘‘conforming to what is pro- 
vided by the Convention Concerning the Rights and Duties of Neutral 
Powers in Naval War, signed at The Hague, October 18, 1907,” it may be 
said that the Declaration amounts to a renewed acceptance of the provisions 
of The Hague Convention, amplified by the new rules, as constituting con- 
temporary international law. 

It is interesting to observe that while Finland is a signatory, The Nether- 
lands and other states which have coéperated with the Scandinavian Powers 
in various matters under the title of the Oslo Group are not represented. 
Noticeable also is the fact that none of the new states on the south side of the 
Baltic are associated, and further that the Declaration contains no provisions 
whatsoever for the future adherence of states other than the original signa- 
tories. 

The texts of the Rules of Neutrality adopted by each of the five states in 
1938 are, for the most part, identical. Article 1 in the Swedish Rules con- 
tains a note not found in the others, specifying that Swedish jurisdiction 
shall extend seaward a distance of four marine miles from the coast. In the 
Danish and Swedish Rules there appear in Article 2, paragraphs 2 and 3, 
and in Article 8, paragraph 1, special provisions regarding jurisdiction and 
freedom of passage in the Sound, the Great and Little Belt, and in the 
Kattegat. ‘The major variation is to be found in Article 2 of the Icelandic 
Rules, where the otherwise uniform provisions regarding the exclusion of 

1 A translation of the Declaration and of the Annexed Rules will be found in the Supple- 
ment to this issue of the JourNAL, p. 141. 

* The French text of this Declaration and of its Annexed Rules will be found in Martens, 
Nouveau Recueil Général de Traités, 3rd Series, Vol. VII, pp. 81-90. An English rendition 
of the Declaration appears in the Naval War College, International Law Documents, 1917, 
pp. 183-184, while translations of the Rules adopted by Denmark and Norway will be found 
in ibid., 1916, pp. 49-52, and ibid., 1917, pp. 184-186. The Br. and For. St. Papers, Vol. 
106, p. 916, contain only the French text of the Declaration. 
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belligerent warships from closed ports, protective coastal defense zones, and 
from inner waters whose entrance is barred by mines or other means of de- 
fense, are omitted altogether. Article 6 of the Swedish Rules contains a 
phrase (‘‘according to the same rules as those applied or to be applied to 
warships in time of peace’’) not inserted in the same article in the other texts. 
This appears to have been copied directly from Article 6, paragraph a, of the 
1912 Swedish Rules, which in turn was different in the same respect from the 
Danish and Norwegian Rules of that date. The only other difference is to 
be found in Article 12, paragraph 2, of the Rules of Iceland, which specifies 
that belligerents’ mobile radiotelegraphic stations shall be used for commu- 
nications with the police, instead of with naval vessels, a difference easily ex- 
plained by the fact that Iceland possesses no naval vessels. 

Comparing the 1938 Rules with those of 1912, considerable difference is to 
be noted, both in substance and in arrangement. The changes in substance 
are by way of additions or substitutions of slightly different phraseology. 
All of the principles of the 1912 Rules have been carried over into the con- 
temporary documentation. 

The principal additions appearing in the 1938 Rules are those which fol- 
low. In Article 2, paragraph 2 (excepting Iceland), the reference to closed 
protective zones of coastal defense installations is an innovation.* No men- 
tion was made of submarines in the 1912 Rules, hence the provisions con- 
tained in Article 2, paragraph 3 (paragraph 1 in the Icelandic Rules), relating 
to the exclusion of belligerent ‘‘submarines armed for war’ are new. While 
the statement regarding commerce destroyers appearing in Article 3, para- 
graph 1, was inserted in the old regulations, the exclusion of armed merchant 
ships carrying an armament “destined to ends other than their own defense,” 
provided for by paragraph 2 of this article, is present for the first time. 

There is considerable amplification of the stipulations relating to sojourn 
in neutral waters. Paragraph 4a of Chapter I of the earlier rules provided 
that belligerent warships might remain within the neutral territorial jurisdic- 
tion longer than 24 hours if damages or the condition of the sea necessitated 
this, or other regulations permitted them so todo. No limitation was placed 
upon this extension by the terms of the rules, and no provision was made to 
distinguish between injuries caused by ordinary marine hazards and those 
due to hostile activities. Article 4, paragraph 1, of the new rules has intro- 
duced measures better calculated to preserve a strict neutrality and to avert 
misunderstandings arising with the belligerents by stating, ‘“No extension of 
the sojourn beyond 24 hours will be permitted, however, if it is manifest that 
the vessel cannot be rendered navigable within a reasonable delay, or when 
the damages shall have been caused by an act of war of the enemy.”’ While 
not specified, it is presumed that internment shall follow if the belligerent 


’ Attention may be called to the notice of the Agreement made by Finland and Sweden 
to repeal the 1921 Convention regarding the Demilitarization of the Aaland Islands. New 
York Times, Sept. 9, 1938. 
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vessel concerned cannot put to sea within the time limit specified by the 
competent authorities. Additional in the same connection, is the refusal of 
permission to obtain aid in the local territory for repairing damages caused 
by acts of war of the enemy, as set forth in Article 5, paragraph 1. New 
also is the provision for the division of the coasts into districts for the de- 
limitation of the number of belligerent war vessels which may be present at 
any one time within the same area (Article 4, paragraph 2). 

In the 1912 Rules regarding refueling in neutral ports it was provided that 
“warships of the belligerents may take on fuel only in quantities necessary 
to fill the real coal bunkers, including fuel tanks.”” (Chapter I, paragraph 
5d.) The present regulations amend this in the desirable manner laid down 
in Article 5, paragraph 4: “In Danish ports and anchorages warships of the 
belligerents will be subjected, so far as concerns refueling, to the same regu- 
lations as other foreign vessels. They may take aboard, however, only the 
quantity of fuel necessary for reaching the nearest port of their own country, 
and in no case a quantity exceeding that necessary for completely filling 
their own bunkers or their liquid fuel tanks.”” This addition properly fills up 
a lacuna in the 1912 laws and brings them into line with Article XIX of The 
Hague Convention. The 1938 Rules continue the former stipulation that, 
having fueled in the neutral port, a belligerent warship may not refuel within 
the territorial waters of the country for a period of three months. 

Neither The Hague Convention nor the 1912 Rules of the Scandinavian 
States contain mention of aircraft. The provisions, therefore, in Article 8, 
paragraphs 1-2, Articles 13 and 15, paragraph 2, of the 1938 Rules, are 
entirely new. Although the substance of Articles 9, 11, and 14 appeared 
formerly, the wording has been revised to include references to aircraft in 
the pertinent places. All of these articles accord with the practice of The 
Netherlands, Switzerland, and the Scandinavian States during the World 
War, and seem to represent useful codifications of the accepted principles of 
law. Particularly well phrased and desirable is paragraph 2 of Article 15: 


Any aircraft in a condition to commit an attack against a belligerent, 
or which carries apparatus or material the mounting or utilization of 
which would permit it to commit an attack, is forbidden to leave Danish 
territory if there is reason to presume that it is destined to be em- 
ployed against a belligerent Power. It is likewise forbidden to perform 
work on an aircraft in order to prepare its departure for the above- 
mentioned purpose. 


Such a paragraph might well be added to the neutrality laws of all states. 
The final point of differentiation between the 1912 and 1938 Rules may be 
found in the measures relating to the employment of ‘‘mobile radiotelegraphic 
stations,” embodied in Article 12, paragraph 2. Although the earlier laws 
forbade belligerents to establish radio stations on neutral territory or in 
neutral territorial waters, they did not originally make proper reference 
to ship radio stations. Worded as at present, the restriction would apply 
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equally well to radio installations in aircraft or in any other means of con- 
veyance. The Scandinavian Rules do not yet go as far as the requirements 
of the United States during the World War, when vessels were required 
effectively to dismantle their radios. With the modern developments in the 
field of radio engineering which render external antennas unnecessary and 
which have greatly increased the power of very small sets, it may become 
extremely difficult for neutrals adequately to control the use of ‘‘mobile”’ 
radio equipment. Nevertheless, the above-mentioned rules may afford the 
necessary initial base for action. 

Viewing further the new rules in the light of World War practices and 
experiences, it is interesting to observe that the Scandinavian States have 
rejected the stand taken by The Netherlands on the question of armed mer- 
chant ships, and have returned to the position held for so long by the United 
States of attempting to distinguish between merchant ships armed exclusively 
for their own defense and those armed for offense. The new rules attempt to 
set up no criteria for distinguishing the two activities, and they ignore the 
problem which so confounded our Department of State of what to do with 
vessels which, acting on Admiralty instructions, opened fire immediately 
upon sighting any periscope or submarine, without waiting to be summoned 
for visit or search or sighting a torpedo track.‘ While the position adopted 
may be a pragmatic one from the point of view of politics, trade and adminis- 
tration, it may be said to make no useful contribution to the solution of the 
difficult legal problem involved. 

Considering the tremendous strides being taken in the development of long 
distance aérial navigation, and the certain large-scale employment of aircraft 
in another European war, it would seem that there is a serious shortcoming 
and oversight in the new rules in their failure to make any provision for the 
sojourn, re-provisioning and refueling of belligerent aircraft in neutral terri- 
torial waters. Article 8 denies admission to neutral “territory,” but it does 
not say that aircraft may not enter either neutral territorial waters or the 
air-spacethereabove. Ifsuch an exclusion is intended, it would appear to be 
an arbitrary and unnecessary discrimination against belligerent aircraft 
not likely to stand the test of time. Yet, Articles 4 and 5 relating to sojourn 
and re-provisioning mention only warships. It is believed that consideration 
should be given to this matter in any international gathering which may be 
held for the further internationalization of rules relating to the rights and 
duties of neutral Powers in the event of maritime war, or in any state 
considering the revision of its own neutrality legislation. 

Furthermore, it would seem that inadequate attention has been paid to the 
utilization of submarine mines by belligerents. While Article 9 requires 
belligerents to respect the neutrality of the several states, it does not state 
that the placement of anchored or floating contact mines within the belt of 

‘See the informative article entitled ‘British Shipping Prepared for War,” in the New 
York Times, Sept. 8, 1938. 
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territorial waters is unlawful. It may be presumed so to be. On the other 
hand, in serializing acts of hostility which are prohibited within such waters, 
in paragraph 2 of the article, no mention is made either of the sowing of such 
mines or the destruction of foreign vessels thereby. It is believed that 
nothing would be lost, and considerable would be gained, by specifically 
declaring that the sowing of any and all kinds of mines within neutral terri- 
torial waters is a prohibited act. This is not a matter which is likely to be 
improved by allowing it to continue in the realm of uncertainty. 

A difficult and a useful task has been performed by these five states in 
revising their Neutrality Rules. To students of international law it is en- 
couraging to note that the revisers of these rules have been able to retain 
their sane and correct interpretation of the status and duties of a neutral, 
and have not allowed themselves to become bogged in that hopeless morass 
of trying to unite legal neutrality with unneutral, politico-moral condemna- 
tion of and sanctions against aggressors. The proper duty of the neutral 
has ever been and still remains that of impartiality, non-discrimination, and 
non-participation. It cannot be otherwise. 

Coming at such a time, the new Scandinavian Neutrality Rules afford a 
useful basis of study for those who contemplate another biennial revision of 
American neutrality legislation. Referring to and restating as they do the 
principles of the Convention on the Rights and Duties of Neutrals in Naval 
War, drawn up at The Hague in 1907, they add weight to the proposal being 
discussed in some quarters of seeking the convocation of a third Hague 
Conference. With the trend toward general war accelerating, there is 
need of scientific restatement of the rules of law and practice acceptable 
to the major maritime nations. The achievement of such an objective 
should be reasonably anticipated of a conference assembled in the benevolent 
and neutral atmosphere of The Netherlands, or of one of these Scandinavian 
States, provided the conferees might detach themselves from the heated and 
sanctionist philosophy of Geneva and of certain national capitals. 

Norman J. PADELFORD 

Fletcher School of Law and Diplomacy 


DOES THE MONROE DOCTRINE COVER CANADA? 


On August 18, at Kingston, Ontario, after receiving an honorary degree 
from Queens University, President Roosevelt made an address which, ac- 
cording to the press,! “stirred” the whole Dominion by its ‘‘promise of 
United States assistance against invaders.” In the course of this speech, 
which has been regarded in Canada and elsewhere as an “application of the 
Monroe Doctrine to Canada,” ? Mr. Roosevelt took occasion to say: “I give 
to you assurance that the people of the United States will not stand idly by 
if domination of Canadian soil is threatened by any other empire.” * Surely 


1 Toronto Globe and Mail, Aug. 19, 1938. * Ibid. 
*N. Y. Times, Aug. 19, 1938. 
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Mr. Roosevelt could not have been unprepared for the reaction which his 
remarks prompted, yet on the following day, while not specifically denying 
the application of the Monroe Doctrine, he turned reporters aside by sug- 
gesting that they re-read the original pronouncement of President Monroe. 

The response to Roosevelt’s 1938 declaration stands in surprising contrast 

to a similar declaration two years previously which passed practically un- 
noticed. Speaking at Chatauqua on August 14, 1936, the President in a 
“Good Neighbor” speech issued this warning: “‘If there are remoter nations 
that wish us not good but ill, they know that we are strong; they know that 
we can and will defend ourselves and defend our neighborhood.” * The 
presidential campaign of that year may have been responsible for the fact 
that the significance of that statement passed practically unnoticed. But 
even in Canada it did not provoke widespread comment, although it was 
stressed in two newspapers.® 

The changed world situation of 1938 has therefore given a new significance 
to the Kingston message, which has been regarded in Canada, the United 
States and London, and perhaps in other capitals, as, in the words of the 
Montreal Star,® “really a new version of the Monroe Doctrine.” It was, 
according to the London Daily Herald,’ ‘a momentous pledge.”’ In an 
Associated Press despatch from Washington, the New York Times stated 
that State Department officials interpreted the speech as an extension of the 
Monroe Doctrine, although in a special despatch of a Times correspondent 
on the same page, it was asserted that the statement was entirely the Presi- 
dent’s own and not prepared by the State Department. However, the 
despatch did refer to it as ‘‘a logical if somewhat startling statement of a fact 
long since regarded as accepted in practice if not written into the formal 
foreign policy of the United States.” ® 

Therefore, it is somewhat idle to sidestep the issue as the President did 
when he referred his interrogators to the original doctrine. While the 
message of 1823 had reference to Latin American affairs, it can hardly be 
asserted that the doctrine of 1823 is the doctrine of 1938. In the intervening 
125 years it has been continually re-interpreted so that today it may well be 
broadened to include this new interpretation. 

In Canada a formal pronouncement of this nature was particularly wel- 
comed as a recognition officially of a long-standing fact upon which Canadian 
policy has been based. Canadians have long contended that their security 
rested upon friendship with the United States, and given that condition of 
friendship, their borders were safe since the United States strategically could 

not afford to see Canada invaded by a hostile force. Secure in the strong 


4N. Y. Times, Aug. 15, 1936. 
> Cf. F. H. Soward, ‘‘Canada and the Americas,” in Canadian Papers, 1938, Series A, No. 3 
(Canadian Institute of International Affairs, Toronto). 

6 Montreal Star, Aug. 18, 1938. 7 Daily Herald, London, Aug. 18, 1938. 
8N. Y. Times, Aug. 19, 1938. 
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logic of that situation of geography, Canada had been content to neglect her 
defence forces so that its equipment was obsolescent and unsuitable for active 
service. In fact, her stock of field gun ammunition was less than 90 minutes’ 
firing and she did not possess a single modern anti-aircraft gun. Under a 
more active Minister of National Defence the service is undergoing an over- 
hauling which is reflected in increased expenditure authorized by Parliament. 
The reciprocal nature of this problem of protection is now recognized, and 
Canada, whether motivated by feelings of national pride or the sterner de- 
mands of necessity, is now embarked upon a defence policy. 

The Canadian Prime Minister gave Mr. Roosevelt his reply a few days 
after the Kingston speech when Mr. MacKenzie King made the statement, 
more of a gesture than a negotiable pledge, that Canada for her part would 
not permit any hostile force to cross Canada in an attack upon the United 
States. But whatever Canada may do single-handedly, the fact remains 
that the defence of Canada in the last analysis must rest upon the United 
States.!° This is officially recognized and has been guardedly stated in part 
by the Canadian Government when the Minister of National Defence, in the 
course of a debate on Canada’s defence policy during the discussion of his 
estimates this year, remarked: 

Just as the British Navy on the Atlantic is our greatest security in 
that quarter, so I think it might be reasonable to assume that in a major 
conflagration we should have friendly fleets upon the Pacific ocean, 
and the severity of raids upon our western seaboard would be limited by 
the strength and position of these friendly fleets. Our major defensive 
buffer on the Pacific coast is not the Pacific ocean alone but the existence 
there of friendly fleets. There is no commitment or understanding in 
regard to these matters, but at this time I think reasonable assumptions 
are justifiable." 


It was undoubtedly with the same thought in mind that the Prime Minis- 
ter, in a subsequent debate, declared relative to the possibility of an invasion 
of Canada,— 


It ignores our neighbours and our lack of neighbours; it ignores the 
strategic and transportation difficulties of transoceanic invasion; it 
ignores the vital fact that every aggressor has . . . potential and actual 
rivals near at hand whom it could not disregard by launching fantastic 
expeditions across half the world. At present danger of attack upon 
Canada is minor in degree and second hand in origin.” 


It is apparent that strategically the United States could no more permit an 
invasion of Canada by a hostile force than an invasion of her own territory. 
Whether this be the Monroe Doctrine or the Roosevelt II Doctrine is beside 


* As of 1935. Statement of Minister of National Defence quoted in C. P. Stacey, ““New 
Trends in Canadian Defence Policy,’’ in Canadian Papers, 1938, Series A, No. 5. 

1° Cf. David Martin, ‘Canada, Our Military Ward,’’ Current History, Vol. XLIII, No. 6, 
p. 21 (June, 1938). 

11 House of Commons Debates, March 24, 1938. 12 Jiid., May 24, 1938. 
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the point—it is twentieth century strategy. This was rather well phrased 
in a New York Times editorial which stated: 

It is true that the Monroe Doctrine has never been so stated and so 
recognized as to apply formally in the case of Canada. But it is equally 
true that throughout the whole history of the United States as an inde- 
pendent nation the American people have been fully aware of their 
enormous interest in the security of Canada. Certainly within the last 
half century any attempt by a foreign Power to plant its flag on Cana- 
dian soil would have been resisted with the full strength of the United 
States, and certainly that will be equally true tomorrow. What the 
President said at Kingston was not said on the authority of any act of 
Congress. But it was said on the authority of the long-standing tradi- 
tions of this country and the inescapable facts of its geographical 
position.” 

Much more serious than the question of the applicability of the Monroe 
Doctrine to Canada is the broader interpretation placed upon the Kingston 
speech by those who see it as something of an Anglo-American alliance. 
While it is significant that Mr. Roosevelt should have chosen the moment he 
did to make this statement and while he may therefore have hoped to back 
up Secretary Hull’s admonition to European Powers, it does seem somewhat 
extravagant to declare that “(His words were a pledge to defend a part of the 
British Empire’’ and ‘‘Read with the context, they come nearer than any 
previous utterance to a statement that this government may be counted on 
to stand with the British in a showdown.” * While this point of view was 


repeated abroad it ought not to be confused with wishful thinking or to raise 
false alarms. American isolationism is too potent to be easily swerved. 
President Roosevelt by his declaration at Kingston was making no new 
departure in foreign policy, he was merely saying what went without saying 
before. 


LIONEL H. LAING 
College of William and Mary 


THE NEW COMMERCIAL TREATY WITH SIAM 


The Treaty of Friendship, Commerce and Navigation between the United 
States and Siam, signed at Bangkok on November 13, 1937, and its ratifica- 
tion consented to by the United States Senate on June 13, 1938, is significant 
for its unusual provisions regarding the ownership of immovable property, 
believed to be the first of their kind ever written into a commercial treaty of 
the United States. This treaty supersedes a similar commercial treaty 
signed in 1920 and ratified in 1921. The 1920 treaty,' contained the follow- 
ing provisions (Art. I) regarding the ownership of immovable property: 


The citizens or subjects of each of the High Contracting Parties shall 
have liberty to . . . carry on trade, wholesale and retail, to engage in 


13N. Y. Times, Aug. 20, 1938. 1 Anne O’Hare McCormick, ibid., p.14. 
1U.S. Treaty Series, No. 655, Washington. 
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religious, educational and charitable work, to own or lease and occupy 
houses, manufactories, warehouses and shops, to employ agents of their 
choice, to lease land for residential, commercial, religious and charitable 
purposes and for use as cemeteries, and generally to do anything inci- 
dent to or necessary for trade upon the same terms as native citizens or 
subjects submitting themselves to the laws and regulations there 
established. 


Article XV provided that nothing in the treaty would “‘affect, supersede, or 
modify any of the laws, ordinances and regulations with regard to trade, 
naturalization, immigration, police and public security which are in force or 
which may be enacted in either of the two countries.” 

In 1924, the United States placed additional restrictions on immigration, 
making citizens of certain Asiatic countries, including Siam, ineligible to 
citizenship. Also, certain states of the United States have passed laws pro- 
hibiting the ownership or leasing of agricultural lands by aliens. In the case 
of those citizens of Asiatic origin, who were ineligible to citizenship, this 
effectively barred their owning or leasing land for agricultural purposes. 
The 1920 treaty, however, did not include the ownership or leasing of land 
for agricultural purposes by citizens of either Siam or the United States, so 
that no discriminatory treatment resulted from the existence of the alien 
land laws of the states. There remained the possibility, however, that a 
state of the United States might, at some future date, enact laws further 
restricting the rights of aliens. A new treaty might not result in modifica- 
tion of these laws since they have been upheld by the courts. Yet as long as 
certain aliens are excluded from citizenship, new restrictions would essen- 
tially mean discrimination against this group. In other words, because of the 
character of the Kederal Government and the rights of the states to enact 
their own legislation, the principles of equal treatment and non-discrimina- 
tion written into the American-Siamese Treaty might be voided in practice 
by the several states. 

If equal treatment were to be assured, either the 1924 Immigration Law 
had to be altered to permit Asiatics (including Siamese) to become citizens, 
or these Asiatic countries had to be permitted to set up reciprocal restrictions. 
A change in the immigration law being out of the question at the present 
time, the second alternative was attempted. 

In preparing for the negotiations for the present treaty, it was found that 
seven states of the United States ? prohibit the ownership or leasing of land 
for agricultural purposes by aliens. This fact raised no problem, however, 
since the 1920 treaty excluded citizens of either country from owning or 
leasing agricultural lands. It is apparent, nevertheless, that if any state 
further restricted the ownership of immovable property, discrimination would 
result. Yet to allow the Siamese Government the same rights of restriction 
as respects all citizens of the United States, would be to penalize the citizens 


* E.g., California, Arizona, Idaho, Louisiana, Montana, New Mexico and Oregon. 
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of those states which had no laws restricting ownership of immovable prop- 
erty by aliens. 

The solution, which is apparently a new approach to the problem, not 
previously written into an American commercial treaty, is to allow the 
Siamese Government to place restrictions on the ownership of immovable 
property by citizens of those states of the United States which enact similar 
restrictions affecting citizens of Siam. The pertinent provisions of the new 
treaty are found in paragraphs seven and eight of Article I, as follows: 


In all that relates to the acquisition, possession and disposition of im- 
movable property the nationals, including corporations, partnerships, 
associations and other legal entities of each High Contracting Party 
shall in the territory of the other High Contracting Party be subject 
exclusively to the applicable laws of the situs of such immovable prop- 
erty. The applicable laws of the situs of immovable property as herein 
used shall in reference to the nationals of Siam be understood and con- 
strued to mean the laws applicable to immovable property of the state, 
territory or possession of the United States of America in which such 
immovable property is situate; and nothing herein shall be construed to 
change, affect or abrogate the laws applicable to immovable property of 
any state, territory or possession of the United States of America. 

It is expressly agreed that nationals of the United States of America, 
including corporations, partnerships and associations, who are legal 
residents of or are organized under the laws of any state, territory or 
possession of the United States of America which accords to the na- 
tionals of Siam the right to acquire, possess and dispose of immovable 
property, shall, in return, be accorded all the rights respecting immov- 
able property in Siam which are or may hereafter be accorded to the 
nationals, including corporations, partnerships and associations of any 
other country upon the principle of non-discriminatory treatment. 


It was stated in the report of the Senate Foreign Relations Committee * 
that the new treaty does not alter the present situation with respect to the 
ownership of immovable property by citizens of the United States or Siam, 
since ownership of agricultural lands is specifically excluded and this is the 
only restriction imposed by state laws at the present time. 

The significance of the provisions cited lies in their future application, 
granting as they do the right to Siam to restrict ownership of immovable 
property by citizens of any of the states of the United States which may 
enact laws restricting such ownership by the citizens of Siam. The treaty 
is, therefore, an attempt to solve the problem of maintaining the principle of 
equal or non-discriminatory treatment in commercial treaties in the face of 
the fact that the Federal Government cannot legislate for the states nor 
easily restrict or over-ride state legislation by the treaty-making power. 
It may possibly open the way for other nations whose nationals are prevented 
from becoming citizens of the United States to treat citizens of the several 
states equally in the matter of ownership of immovable property. In the 


’ Senate Executive Committee Report No. 6, 75th Cong., 3rd Sess. 
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case of future relations with China and Japan, the effect of such a treaty 
provision might be far-reaching, particularly if the tendency of some states 
to further restrict the rights of aliens continues. This solution to the prob- 
lem in the case of Siam is admittedly an experiment and one which does not 
affect any vital interests of the nationals of either state at the present time. 
C. JOHNSTONE 
George Washington University 


THE FIRST LEGISLATIVE PROPOSAL FOR PACIFIC SETTLEMENT 


The printed histories of the idea of pacific settlement of international 
disputes in the United States assert that the adverse report to a memorial 
from the New York Peace Society made to the House of Representatives on 
June 13, 1838,! was the first instance of legislative consideration of the 
subject. For many years, however, there has been known an undated 
paper in the hand of Samuel Adams which embodied an instruction to some- 
body to use their influence ‘“‘that national Differences may be settled & 
determined without the Necessity of War.’’ On the original of this paper, 


which is in the New York Public Library, is indorsed in a nineteenth century 
handwriting the words “‘Instructions to the Senators in Congress.’’ Whether 
the substance of the paper had ever been even committed to any one else by 
Adams was undetermined until a recent discovery of an engrossed version of 
the same text in the files of the Massachusetts Senate for the year 1785. 
What is now known of this earliest example of legislative concern with pacific 


settlement is here reproduced. 

No sooner had the Treaty of Peace of September 3, 1783, made the inde- 
pendence of the “united States of America” real than Samuel Adams, ‘‘the 
Father of the Revolution,” began giving thought to the future of the coun- 
try. In November, 1784, he was elected by the General Court of Massachu- 
setts to its delegation in the Congress of the Confederation, but was unable to 
serve. On November 30 Richard Henry Lee of Virginia was elected president 
of the Congress and to him Adams expressed his hopes for the country in a 
letter of that period in which he wrote:? “[My country] may long enjoy her 
independence if she will. It depends on her virtue. She has gained the 
glorious prize, and it is my fervent wish . . . that she may value and improve 
it as she ought.” 

In a further letter to Lee as President of Congress, Adams on December 23, 

1 House Report 979 of June 13, 1838, 25th Cong., 2d Sess., Cong. Docs., Serial 336. 

The report advised the House of Representatives against “the establishment of a per- 
manent international tribunal” but recommended the memorialists to persevere in fostering 
a public opinion disposed “habitually to the accommodation of national differences without 
bloodshed.” It was founded on this interesting bit of reasoning: 

“The truth is, that every war hereafter, will by the social disorders that are likely to ac- 
company or follow such an event, throw additional obstacles in the way of future ones. 


The sword will thus prove to be the surest guaranty of peace.” 
? Wells, William V., The Life and Public Services of Samuel Adams, ITT, 175. 
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1784, elaborated this trend of his thought, laying stress upon honesty and fair 
dealing as essential ingredients of the national character of the newly free 
country.® 

The writing of such bits of hope and advice evidently started Adams to 
considering how to put them into operation. In the fifth General Court of 
Massachusetts (May 26, 1784—March 18, 1785) Adams was president of the 
Senate. Toward the end of its final session, which began January 19, 1785, 
he laid before it a paper which, in the engrossed form of the Massachusetts 
Archives, is entitled by indorsement on the reverse ‘‘Report of a Letter of 
Instruction to the Delegates 4 of the C[ommon] W[ealth] in Congress” and 
literatim reads as follows: ® 
Gentlemen 

Altho the General Court have lately instructed you concerning various matters of very 
great importance to this Commonwealth, they cannot finish the business of the year untill 
they have transmitted to you a further instruction, which they have long had in contempla- 
tion; & which if their most ardent wish could be obtained, might in its consequences exten- 


sively promote the happiness of man ~___—————=—"— 
You are therefore hereby instructed & urged, to move the United States in Congress 
assembled to take into their deep & most serious consideration, whether any measures can 
with 
by them be used, thro their influence with sueh ef the nations in Europe, es whom 
or maybe 
they are,connected by Treaties of Amity or Commerce, that national differences may be 


settled & determined without the necessity of War, in which the world has too long 


been deluged, to the destruction of human happiness, & the disgrace of human reason, 
and government 

If after the most mature deliberation, it shall appear that no measures can be taken at 
present, on this very interesting subject, it is conceived, it would redound much to the honor 
of the United States that it was attended to by their great Representative in Congress; & be 
accepted, as a Testimony of gratitude for most signal favors, granted to the said States by 
Him, who is the Almighty & most gracious Father & Friend of Mankind — geo 

And you are further instructed to move that the foregoing letter of instructions be entered 
in the Journals of Congress, if it may be thot proper, that so, it may remain for the inspection 
of the Delegates from this Commonwealth, if necessary, in any future time. 


No final action was taken on this instruction, as appears from the mar- 
ginal notations on it. At the top of the obverse is this record, confirmed by 


the Journal: ® 


Commonwealth of Massachusetts 
In Senate March 15%, 1785 

Ordered that the Secretary of this Commonwealth be & he hereby is directed to make out 

3 Wells, op. cit., ILI, 214-17. 

‘ The delegates at the time were Elbridge Gerry, Samuel Holten and Rufus King. 

5 Massachusetts Archives, Senate Documents, 1610. 

The manuscript version in the Adams papers deposited in the New York Public Library, 
differs from the engrossed copy in minor particulars of phrasing, spelling and capitalization, 
and is without date. Edwin D. Mead in The Principles of the Founders (Boston, American 
Unitarian Society, 1903) quotes from this text. 

6 Journal of the Senate, 5, 360. 
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an authentic copy of the following letter of Instructions and forward the same to the Dele- 
gates from this Commonwealth in Congress 
Sent down for concurrence 
S. Adams Prest 

The action of the House is formally recorded in its Journal as “read and 
non-concurred”’ on March 17, 1785,’ but an indorsement on the reverse of 
the instruction itself timed as 4 p.m., March 17, 1785, indicates that a House 
committee had referred it to the ‘‘next Session.’”’* The fifth General Court 
was prorogued the next day and the proposal was not reintroduced in the 
sixth General Court. 

No evidence has come to notice that this move of Samuel Adams had of 
itself any subsequent history. But it is interesting to note that at the very 
time when Adams must have been drafting his paper the St. Croix river 
boundary was agitating the Boston authorities. Various papers submitted 
by the Governor of Massachusetts to the Congress in 1785 on that subject 
were forwarded to John Jay, the Secretary for Foreign Affairs, who on April 
21 reported ‘‘that in his opinion, effectual measures should be immediately 
taken to settle all disputes with the crown of Great Britain” relative to the 
boundary line. Those papers were transmitted by President Washington 
on February 9, 1790, to the first Congress under the Constitution with the 
comment that “it is desirable that all questions between this and other 
nations be speedily and amicably settled.’”’® On March 19, 1790, the Senate 
Committee on Foreign Relations reported and on March 24 the Senate 


adopted a resolution upon the appointment of commissioners for the solution 
of the boundary difficulty. Jay carried out the proposal in Article V of the 
Treaty of 1794. 


Denys P. Myers 


TWENTY-FOURTH SESSION OF THE INTERNATIONAL LABOR CONFERENCE 


The Twenty-Fourth Session of the International Labor Conference opened 
on June 2 in Geneva and ended on June 22. Its President was Professor W. 
Falcao, Brazilian Minister of Labor, Industry and Commerce. On the 
agenda of this session were six questions: (1) Technical and Vocational Edu- 
cation and Apprenticeship; (2) Contracts of Employment of Indigenous 
Workers; (3) Recruiting, Placing and Conditions of Labor of Migrant Work- 
ers; (4) Hours of Work and Rest Periods in Road Transport; (5) Generaliza- 
tion of the Reduction of Hours of Work; (6) Statistics of Hours and Wages. 

Except for the last, these questions came before the Conference for a first 
discussion. The question of statistics of hours and wages presented to the 
Conference the choice of the ordinary procedure of two discussions in suc- 
cessive years, and the urgent procedure of a single discussion. The Con- 

7 Journal of the House of Representatives, 5, 361. 

* The committee signing the indorsement consisted of Ebenezer Davis of Charlton, John 


Bacon of Stockbridge, and Samuel Osgood of Andover. 
* American State Papers, Foreign Relations, I, 90, 94, 100. 
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ference chose the single-discussion procedure and by a vote of 125 to 0 
adopted a draft Convention on the subject.!. This was the only convention 
adopted by the Conference. 

The draft Convention concerning wage and hour statistics provides for 
statistics of (a) average earnings and hours actually worked in mining and 
manufacturing industries;? (b) time rates of wages and normal working 
hours in the same industries; * and (c) wages and hours in agriculture.4 One 
important feature of the Convention is that it takes account of the existing 
wide differences in methods of compiling statistics of wages and hours in 
different countries by allowing a country to exclude certain obligations from 
its general acceptance of the draft Convention by a declaration appended to 
its ratification, subject to furnishing annual reports as to the progress which 
it makes towards the eventual assumption of the obligations excluded.6 A 
second important feature of the draft Convention is that it does not require 
the exercise of compulsory powers by a ratifying government in the collection 
of the information. Governments are permitted to rely upon the voluntary 
codperation of employers and their organizations, and of workers’ organiza- 
tions, with the government.® A third feature worthy of special mention is 
that the Governing Body is authorized to formulate proposals and submit 
them to governments which, under the provisions of the Convention, agree to 
consider them and report on the extent to which the proposals are given effect.’ 

Three draft resolutions were adopted by the Conference to supplement the 
draft Convention on wage and hour statistics. The first of these requests the 
Governing Body to examine proposals of additional statistics of wages and 
hours in accordance with Article 23 of the Convention.* A second resolu- 
tion requests the Governing Body to consider the advisability of convening 
a special technical conference to examine further the methods of compiling 
statistics of the remuneration and hours of persons employed in agriculture, 
with a view to the improvement and amplification of the statistics to be 
compiled in pursuance of the draft Convention.* The third relates to the 
compilation of data required for comparisons of real wages.’° 

The draft Convention on wage and hour statistics had its origin in the 
difficulties encountered by the International Labor Office in its researches in 
the coal industry in 1925-28 " and in a proposed inquiry in the textile indus- 


1 Provisional Record, Int. Labor Conference, Twenty-Fourth Session, Geneva, No. 25, 
pp. 342-3. 

Part II. The text of the Convention as reported by the Drafting Committee and subse- 
quently adopted without change by the Conference will be found in Prov. Rec., op. cit., No. 
19, Appendix. 3 Part III. ‘Part IV. 5 Part I, Art. 2. 

Jd., Art. 4. 7 Art. 23. 

8 Prov. Rec., No. 21, p. 303. For text of the resolution, see ibid., No. 17, p. XX XI. 

° Ibid., No. 21, p. 303. For text of the resolution, see ibid., No. 17, p. XXX. 

10 Tbid., No. 21, p. 303. For text of the resolution, see ibid., No. 17, p. XXX. 

11 See Wages and Hours of Work in the Coal-Mining Industry, Int. Labor Office, Studies 
and Reports, Series D, No. 18 (Geneva, 1928), Preface, especially at pp. XIV-XV. 
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try in 1931." Many useful and vital statistics in various countries were 
found to be lacking on both of these occasions. Furthermore, of the statis- 
tics available on both occasions, many were not comparable. The World 
Textile Conference, held in Washington in 1937, provided an opportunity of 
improving this situation as it existed in the textile industry. Indeed, the 
admission of the Office, in its White Report * prepared for the Washington 
Conference, that useful information was lacking, and the attendance of a 
large number of textile experts at the Conference, spurred the Conference 
to meet the situation, and an agreement was reached for the collection of 
more adequate statistics on employment, wages and hours.'* The agree- 
ment reached at the Textile Conference was expanded at a meeting of official 
labor statisticians at Geneva in September, 1937, and a draft Convention on 
the subject of statistics in industry generally, as well as in mining and agri- 
culture, was then prepared. It was this draft Convention which the 
Twenty-Fourth Session of the International Labor Conference expeditiously 
adopted. 

That this action could occur so promptly after the Textile Conference is a 
demonstration of the usefulness of special technical conferences in the frame- 
work of the International Labor Organization. It is a demonstration, also, 
of the need of the continuous effort which is exerted by the International 
Labor Office in dealing with industrial questions, and, indeed, of the ability 
of the Organization as a whole to get important things done even in these 
days of unsettled international affairs. While the draft Convention on wage 
and hour statistics admittedly deals with a technical matter, it is unneces- 
sary to point out to readers of these pages the importance of statistics in the 
development and administration of international labor conventions and 
other work of an international organization dealing with industrial and social 
problems. This one draft Convention can be taken as a prelude to other 
draft conventions which have been held in abeyance because of a lack of 
adequate information. From a long-range point of view it can be classified 
as among the important achievements of the Organization in its twenty 
years of existence. 

The first question on the agenda of the Twenty-Fourth Session, dealing 
with technical and vocational education, came before the Conference for the 


2 World Textile Industry, Int. Labor Office, Studies and Reports, Series B, No. 27 (Ge- 
heva, 1937), p. 275. 

18 See The World Textile Industry, White Report to the Technical Tripartite Conference, 
Washington, April, 1937 (Geneva, 1937), Proof Edition Foreword. The Foreword of the 
White Report is reproduced in The World Textile Industry, Studies and Reports, No. 27, 
op. cit., Vol. I, Introduction. 

14 Report of the Committee on Statistics, Technical Tripartite Conference on the Textile 
Industry, Washington, 1937, C.T.T.F./D.11, 15.4.37 (Mimeographed). Reproduced in The 
World Textile Industry, Studies and Reports, No. 27, op. cit., Vol. II, p. 273 ff. 

16 See second report of the Committee on Statistics, Int. Labor Conference, Twenty- 
Fourth Session, Prov. Rec., No. 17. 
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first time. Modern conditions of production make this a question of prime 
importance to workers, employers and the general public. Furthermore the 
depression has made this a question of some urgency in highly industrialized 
countries. For the last six years or more, prevalent unemployment has dis- 
couraged technical and vocational education, with the result that in many 
countries there is a real shortage of skilled workers in some industries. 

On the subject of technical and vocational education, a recommendation 
and not a draft convention is contemplated for adoption next year. This 
recommendation will indicate the methods which, in the light of the varied 
experience of the different countries, seem most likely to solve the problem 
of providing adequate training for skilled workers. Governments are to be 
consulted in the interval between the twenty-fourth and twenty-fifth sessions 
on the many different aspects of the question, which begin with the life of 
the adolescent who looks forward to skilled employment, and which arise in 
the period of his compulsory school attendance, the period before entering 
employment, and the period of apprenticeship proper. The length of the 
course which should be given in the different stages of vocational training, 
the methods and programs which they should follow, the ways in which they 
should take into account changes in technique and methods of organization 
of work, the status and trend of the labor market, and national economic 
policy, the réle of the employer in apprenticeship, the minimum age of 
admission to apprenticeship, the duration of apprenticeship, and the 
collaboration of the agencies responsible for its supervision, as well as such 
complementary questions as the qualifications of teachers, and international 
exchanges of students and apprentices to enable them to acquire a wider 
knowledge and experience, are included among the specific points on which 
the opinions of governments will be sought. 

In regard to the second question on the agenda, relating to contracts of 
employment of indigenous workers, the International Labor Organization 
is continuing the fruitful work which it had already begun for the protection 
of colored workers in colonial or similar territories, by the adoption of the 
Forced Labor Convention in 1930 (No. 29),!* and the Recruiting of Indige- 
nous Workers Convention of 1936 (No. 60).17. Governments will be con- 
sulted before the Twenty-Fifth Session of the Conference on the preparation 
of two draft conventions dealing with written contracts of employment and 
penal sanctions. 

The third question on the agenda was a reflection of the recrudescence of 
migration, the first hesitant trickles of which have begun to appear, as an 
abatement of the world-wide depression occurs. This is a field in which the 
interests of at least two states are always involved: the state of the migrant’s 
origin and the state of his destination. The proposed treatment of the ques- 
tion by the International Labor Organization is not simply to be based upon 


16 Int. Labor Conference, Fourteenth Session, Geneva, 1930, Record of Proceedings, p. 480. 
17 Int. Labor Conference, Twentieth Session, Geneva, 1936, Record of Proceedings, p. 399. 
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bilateral efforts made by governments in the past, but to codrdinate these 
efforts toward a common goal, that of international social progress.!2 By 
126 votes to 0 the Conference decided to place this question on the agenda 
of the 1939 Session for second discussion, thereby continuing this valuable 
work of the Organization.!® A draft convention and one or more recom- 
mendations on this subject are contemplated for next year. In addition, a 
resolution adopted by the Twenty-Fourth Session asks the Governing Body 
to resume its study of the question of the simplification of formalities to be 
fulfilled by migrant workers previous to their departure from the country of 
origin, or in the course of the journey, or on arrival in the country of im- 
migration.° 

The fourth question on the agenda dealt with a number of new problems 
created by the rapid development of road transport since the World War. 
The proposed draft convention on this subject contemplates special regula- 
tions for hours of work and rest periods of drivers in order to increase safety 
on the roads and to promote the development of international road transport 
services. The report adopted by the Conference requests the Office to con- 
sult governments on the provisions to be included in the proposed draft 
convention and recommendations. The International Labor Office has sug- 
gested an eight-hour day as the hours limitation in the proposed draft con- 
vention, but the governments will be at liberty to regard the limit as an open 
question and to make any suggestions which they desire with reference 
thereto. Governments will be consulted on the possibilities of extensions of 
the hours of work in such exceptional circumstances as accidents, unforeseen 
delays, replacement of absent staff, and shortage of skilled labor; authoriza- 
tion of overtime at increased rates of pay; an uninterrupted daily rest; night 
work; and weekly rest. Governments will also be consulted on the question 
whether they would prefer the reduction of hours to be achieved gradually; 
and whether they would like special provisions for certain countries which, 
by reason of the sparseness of their population or the stage of their economic 
development, find it impracticable to create the administrative organization 
necessary to secure effective enforcement of the proposed regulations. 

As regards the reduction of hours, the Conference resumed its considera- 
tion of the question on quite a new basis. First of all, it determined a point 
of procedure of radical importance in voting for the proposal that, instead of 
an industry-by-industry approach in the development of hours conventions, 
the hours question should be approached in the following manner: one or two 
draft conventions on industry and on commerce and offices; a draft conven- 
tion on coal mines; and one or more draft conventions on transport other 
than road transport, for which a separate convention was discussed (see 


18 See the memorandum submitted by the Int. Labor Office to the Assembly of the League 
of Nations, reprinted in International Labor Review, Vol. XXXVI, No. 6 (December, 
1937), p. 721 ff. 

1® Provisional Record, op. cit., No. 25, p. 344. 20 Jbid., No. 22, p. 328. 
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above).”1_ During the forthcoming year governments are to be consulted on 
the specific points to be incorporated in the one or two general draft conven- 
tions limiting hours in industry and in commerce and offices; and one ormore 
preparatory technical tripartite meetings are contemplated to be held to map 
proposals for conventions limiting hours of work in transport. In accord- 
ance with the resolution adopted by the Technical Tripartite Meeting on the 
Coal Mining Industry, held in Geneva from May 2-10, 1938, the Conference 
placed the question of hours in coal mines on the agenda of the 1939 Session 
of the Conference as a separate item, for final discussion.” 

Various resolutions were adopted by the Conference, the more important 
of which concerned discrimination against workers belonging to certain races 
or confessions;” the investigation of conditions of forestry workers;** the 
fixing of maximum weight of loads to be transported by workers;* the in- 
demnification of workers in cases of dismissal;?* and the convocation of a 
second Regional Conference of American States.27 These resolutions have 
no binding effect upon governments and are not subject to ratification. 
They either express the sentiment of the Conference or request the Governing 
Body to give its attention to the subject. 

Of the above resolutions the one of the greatest immediate importance 
both to the Organization and the United States is that which requests the 
Governing Body to consider calling a second Regional Conference of Ameri- 
can States. The first Regional Conference of the American States, held at 
Santiago, Chile, in January, 1936, has been widely regarded as an unusual 
success. The fact that French and English are the official languages of the 
I.L.0. and that most of its publications are printed only in these two lan- 
guages; the fact that Geneva is a long distance from the American countries; 
and the growth of industrial and social problems in these countries with 
increased industrialization, had long demanded an increasing attention by 
the I.L.O. to the needs of American countries, and the first Regional Con- 
ference provided a mechanism for this. 

As a matter of fact, as was pointed out by the Director of the International 
Labor Office in his Report to the Twenty-Fourth Session of the Conference, 
the center of gravity of the I.L.O. has been slowly shifting westward from 
Europe.2® Although Europe has recovered some of the wealth destroyed in 
the World War, the economic development which has occurred both on the 
American and Asiatic Continents has inevitably had an effect upon the con- 
stitution and activities of the Organization. Not only has the Governing 
Body been enlarged so as to accord a fairer representation to non-European 


21 For a review of the development of the hours program of the I.L.O., see Smith Simpson 
‘“‘What Hours To Work,’’ American Labor Legislation Review, Vol. XXVIII, No. 2 (June, 
1938), p. 79 ff. 22 Prov. Rec., op. cit., No. 29, p. 446. 

23 Ibid., No. 25, p. 332. 24 Tbid., p. 334. 2 Tbid., p. 335. 

26 Jiid., p. 338. 27 Thid. 

28 Int. Labor Conference, Twenty-Fourth Session, Report of the Director, Chap. V. 
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countries, but a variety of events from year to year clearly indicate the 
growing importance of these two Continents in the scheme of international 
codperation envisaged by the Organization. As the Director has pointed 
out: 

The growing participation of extra-European countries in the work of 
the Conference, of the Governing Body and of technical committees, 
their insistent demands that greater attention should be paid to their 
problems, their frequent requests for the despatch of Office missions of 
contact, inquiry or advice, the rapid social progress which many of 
them have accomplished in the last twenty years, the spirit of bold and 
liberal experimentation which animates many of them—all these things 
indicate the changing equilibrium.” 

In the Director’s belief this “‘blending of the long experience of Europe with 
the youthful vigor of America and the new-found energies of Asia is more 
likely to infuse new confidence and determination than to induce stagnation 
and decay.”’ As a consequence, the life of the Organization is calculated to 
quicken rather than to slacken its pace.*° 

Of the increasing regionalization of the Organization’s work and of the 
great interest which countries on the American and Asiatic Continents are 
taking in the Organization there were many reflections in the Conference this 
year. Closer relations with the American countries were urged through an 
“enlargement of the activities’? of the Organization.*t The Director’s 
Report, it was said, should give more space to the economic and social 
conditions of Latin America; *? members of the Office should visit American 
countries more frequently ;* the number of American members of the Office 
should be increased; * there should be more national correspondents in 
American countries; * all the technical publications of the Office should be 
published in Spanish and Portuguese; ** monographs in Spanish and Portu- 
guese should be prepared on all subjects which have been dealt with in 
conventions and recommendations previously adopted; *’ above all, a second 
Regional Conference of American States should be called “‘soon’’, and pre- 
ferably within the next year.** 

If the American countries were the more vocal in the Twenty-Fourth Ses- 
sion of the Conference in demanding increased attention from the Organiza- 
tion to their regional problems, there were not lacking other countries which 
put in a word for special consideration of their regions. Egypt asked that 
attention be given to Near East problems.*® The government delegate of 

29 Int. Labor Conference, Twenty-Fourth Session, Report of the Director, at p. 71. 

0 Jind., at p. 74. 3t Prov. Rec., op. cit., No. 8, p. 49 ff. 

2 Tbid., No. 8, p. 60. 33 Tbid., No. 12, p. 191. 34 Tind. 

3% Ibid. 36 Tbid. 37 Jind. 

8 Tbid., No. 11, p. 171; No. 12, p. 190; No. 13, pp. 226, 238 and 239. The election of 
John G. Winant to the Directorship of the Office strikingly reflects the increasing vigor of 
participation in the Organization by American countries; and the election was viewed by 
delegates to the Conference as cementing the ties of the Organization to the Conference. 
Ibid., No. 10, p. 137. 3° Thid., No. 10, p. 114. 
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Japan, in expressing his regret over the departure of Mr. Butler, trusted that 
Mr. Winant would follow the ideas of Mr. Butler and “take every possible 
occasion to render notable service in ensuring that the problems of the East 
are being systematically and impartially approached.” 4° Requests for a 
conference on Asiatic countries were renewed at the Twenty-Fourth Ses- 
sion.*! 

The fact that only one draft convention was adopted by the Conference 
indicates, superficially, perhaps, a certain meagerness of result. However, 
examination of the reasons for this does not reveal any subsidence in the vigor 
or efficacy of the I.L.O. during the preceding twelve months. Rather does it 
seem to mark a turning-point in the development of the programs in which 
the I.L.O. will hereafter be most concerned. For the last seven years a great 
deal of the Organization’s effort has been expended on the development of its 
forty-hour-week program. If relatively few draft conventions embodying 
the forty-hour principle seem to have been adopted during this period, the 
effort of the Organization in this direction has nevertheless been considerable. 
Special tripartite technical conferences have been held in such number as to 
tax the research and conference facilities of the Organization. Much time, 
thought and money have been given to this development. 

As has been pointed out in other pages, the forty-hour program of the 
I.L.O. has not been meager in its direct results as might appear on first glance 
or to the more ardent of its advocates. The Textile Convention, alone, for 
example, would apply the forty-hour week to some 14,000,000 workers 
throughout the world, if ratified by the various textile-producing countries. 
In all, four conventions have been adopted by the Conference applying the 
forty-hour week: sheet glass, glass bottles,“ public works,“ and textiles.“ 
In the case of sheet glass and glass bottles, a concession was made to the con- 
tinuous character of productive processes, and for these two industries a 
forty-two hour week was provided. The discussions at the various sessions 
of the Conference since 1932, furthermore, have had indirect results hardly 
less appreciable than their direct results. They have set in motion sympa- 


Prov. Rec., op. cit., No. 11, p. 172. 41 Jbid., No. 13, p. 243. 

42 “What Hours To Work,” loc. cit. 

43 Convention No. 43. Int. Labor Conference, Eighteenth Session, Geneva, 1934, Record 
of Proceedings, p. 286. This convention had quite a different origin from the hours conven- 
tions adopted subsequently. It began not in an effort to combat unemployment but to 
provide a weekly rest in undertakings using tank furnaces. The phenomenal growth of 
automatic machinery during the late 1920’s completely altered the kind of undertakings to 
which the proposed convention was finally made applicable. The weekly-rest approach 
also was supplemented by the desire to provide compensation for overtime. 

“ Convention No. 49. Int. Labor Conference, Nineteenth Session, Geneva, 1935, Record 
of Proceedings, p. 691. 

Convention No. 51. Int. Labor Conference, Twentieth Session, Geneva, 1936, Record 
of Proceedings, p. 444. 

Convention No. 61. Int. Labor Conference, Twenty-Third Session, Geneva, 1937, 
Record of Proceedings, pp. 508-509. 
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thetic discussions of the forty-hour week in national legislatures. The im- 
portance of such national discussions cannot easily be over-emphasized in 
the progress of the movement toward shorter hours. The forty-hour week 
effort of the Organization undoubtedly has borne considerable fruit which 
will be ripening over the next decade, so that the indirect results of the forty- 
hour program seem substantial. 

Nevertheless, though forty-hour conventions have been adopted one by 
one by successive sessions of the Conference, the rate of this progress has 
discontented those leaders of the Workers’ Group of the Conference who 
have desired a more immediate application of the forty-hour week through- 
out the world. Instead of the industry-by-industry approach which has 
been followed during the last five years, the Workers’ Group suggested at the 
1937 Session a resumption of the former effort to blanket industry and com- 
merce by two general conventions.*7 At the 1938 Session of the Conference 
this proposal was favored by a majority of delegates.48 This marks a return 
to the Organization’s procedure in 1933-1934. 

However, it must be recognized that while the defeat of the industry-by- 
industry development of the Organization’s hours program does not reflect 
any lessening in the vigor of the Organization, it does reveal an effect of the 
re-armament race. The defeat of specific forty-hour conventions for such 
industries as the iron and steel, coal and chemical, can be directly traced to 
the reluctance of governments to assume any limitation upon the productive 
possibilities of industries needed for war preparations.*® That this same dif- 
ficulty may soon be felt in all programs of social progress was emphasized by 
the Director in his Report to the Twenty-Fourth Session of the Conference.*° 

SmitH SIMPSON 

Wharton School of Finance and Commerce, 

University of Pennsylvania 

‘7 For the text of the resolution (submitted by Mr. Mertens, Belgian Workers’ Delegate, 
and Mr. Jouhaux, French Workers’ Delegate), see Int. Labor Conference, Twenty-Third 
Session, Record of Proceedings, p. 787. For the discussion and vote on the resolution, see 
ibid., pp. 492-496. 48 Prov. Rec., No. 29, p. 449. 

4* For comment on the situation at the Twentieth Session of the Int. Labor Conference, 
when the 40-hour conventions for the iron and steel, and coal industries were up for a record 
vote, see Smith Simpson, “‘The I.L.0. Month by Month,” American Federationist, Vol. 43, 


No. 8 (August, 1936), pp. 825-6. See also Report of the Director, 1938, op. cit., especially 
at p. 56. 50 Ibid., Chap. I: ‘‘Prosperity Regained—and Lost?” 
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Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international: Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Europe, L’Europe Nouvelle; Ex. Agr. Ser., U.S. 
Executive Agreement Series; G. B. T. S., Great Britain Treaty Series; 7. L. O. B., Interna- 
tional Labor Office Bulletin; L. N. M.S., League of Nations Monthly Summary; L. N. O. J., 
League of Nations Official Journal; L. N. 7. S., League of Nations Treaty Series; P. A. U., 
Pan American Union Bulletin; Press Releases, U. S. State Department; R. A. I., Revue 
aéronautique international; 7. J. B., Treaty Information Bulletin, U. S. State Department; 
U.S. T. S., U.S. Treaty Series. 


December, 1937 
8 JAPAN—S1AM. Treaty of friendship, commerce and navigation, with final protocol, 
signed at Bangkok. L. N. M.S., June, 1938, p. 155. 


February, 1938 

5 FRANCE—SWITZERLAND. Ratifications exchanged of the communications treaty, 
signed at Paris, Jan. 29, 1937. Text of convention: Revue critique de drott int. 
(Paris), 1938, v. 33: 312-314. 


March, 1938 
15 DENMARK—SIAM. Treaty of friendship, commerce and navigation signed at Copen- 
hagen. L. N. M.S., May, 1938, p. 115. 


2 


31 SwEDEN—UNITED Srates. Agreement concerning relief from double income tax on 
shipping profits was effected by exchange of notes at Washington. Text: Hx. Agr. 
Ser., No. 121. 


April, 1938 
21 FINLAND—Norway. Two conventions signed at Oslo concerning fishing in the 
Pasvik and Tana Rivers. L. N. M.S., May, 1988, p. 115. 


May, 1938 
4/12 Cusa—Unirep States. Agreement reached by exchange of notes for the exchange 
of official publications. T7T.J.B., June, 1938, p.191. Texts: Hx. Agr. Ser., No. 123. 


5 PERMANENT Court OF INTERNATIONAL Justice. Application received May 5 from 
Belgium instituting proceedings against Greece. It invokes the terms of the con- 
vention for conciliation, arbitration and judicial settlement of June 25, 1929. 
L. N. M.S., May, 1938, p. 130. On June 3 the Court fixed certain dates for filing 
documents in the Société Commerciale de Belgique case (Belgium-Greece). 
L.N.M.S., June, 1938, pp. 163-164. 


10 INTERNATIONAL INSTITUTE OF AGRICULTURE. Germany gave notice that Austria is 
no longer a member of the Institute. 7. J. B., June, 1938, p. 168. 


12 UNITED STATES—VENEZUELA. Provisional commercial agreement signed at Caracas. 
English text: Press Releases, May 21, 1938, pp. 602-603; T. J. B., May, 1938, pp. 
130-131. Texts: Hx. Agr. Ser., No. 122. 


810 


CHRONICLE OF INTERNATIONAL EVENTS 811 


12-August 3 Mexican O1n. President Cardenas announced his government will offer to 
the companies 60 per cent of the total oil production for the next ten years as com- 
pensation for expropriated properties. London Times, May 13, 1938, p. 16; N. Y. 
Times, May 13, 1938, pp. 1, 13. On May 26 the Mexican Ambassador handed to 
the State Department a proposal for payment of American expropriated properties. 
The terms were not made public. N.Y. Times, May 27, 1938, p.9. The Mexican 
Government completed June 15 a deal for the sale of ten million barrels of largely 
expropriated American and British oil during the next six months from which 60 
per cent of the payment will be derived from German materials and machinery. 
N.Y. Times, June 16, 1938, p. 10. The United States sent note challenging the 
alleged seizure by labor unionists of the American-owned Amparo mine in the 
State of Jalisco. N.Y. Times, July 16, 1938, pp. 1,6. On July 26 the Mexican 
Supreme Court denied American and British oil companies’ petition for an in- 
junction against the expropriation decree. N.Y. Times, July 27, 1938, p. 8. 


16 Spain (Franco)—Vatican. Diplomatic representatives exchanged. N. Y. Times, 
May 17, 1938, p. 5; C. S. Monitor, May 16, 1938, p. 5. 


18/June 24 JewisH-OwNED Property IN GERMANY. The United States note formally 
protesting against recent decree, was acknowledged by Germany on May 18. 
B. 1. N., June 4, 1938, p. 495. Germany replied June 24. N.Y. Times, June 25, 
1938, p. 4; T. I. B., June, 1938, p. 173. 


19 Great Brirain—Hounaary. Ratifications exchanged at London of the convention 
relating to air navigation, signed at Budapest, March 22, 1937. Text: G. B. T.S., 
No. 39 (1938), Cmd. 5765. 


20 PHILIPPINE IsLANDS—UNiTED States. The Joint Preparatory Committee on 
Philippine Affairs signed and submitted its report to F. B. Sayre, as Chairman of 
the Interdepartmental Committee on Philippine Affairs. Press Releases, May 21, 
1938, pp. 603-604. 


20-July 21 Swiss NeutTrauity. Switzerland sent notes May 20 to Germany and Italy 
dealing with its neutrality. Germany replied June 21. Texts of Swiss note and 
German reply: News in Brief (Berlin), July 25, 1938, p. 120; B. J. N., June 18, 1938, 
pp. 562-563. By exchange of notes with Germany, Switzerland gave notice of her 
resumption of unconditional neutrality and Germany pledged itself to respect that 
neutrality at all times. Texts of Swiss and German notes and summary of Italian 
note of July 21: N. Y. Times, June 25, 1938, p. 6. 


21-July 20 Erniop1an Conqusst. Recognition of Italian sovereignty announced by 
Norway on May 21, and by Denmark on May 24. B.J. N., June 4, 1938, pp. 492, 
503; N. Y. Times, May 22, 1938, p. 35; May 25, p. 5. Bulgaria announced its 
recognition on May 31, and Portugal on July 20. B.J. N., June 18, 1938, p. 525; 
July 30, p. 663. 


22 Estonia—Unitep States. Treaty of friendship, commerce and consular rights, 
signed Dec. 23, 1925, prolonged for one year. 7’. J. B., May, 1938, pp. 132-133. 


23 ArriaL Lecat Experts. Sessions opened at Paris to engage in the codification of 
international private air law. Press Releases, May 14, 1938, p. 573; T. J. B., May, 
1938, p. 129. Drew up three draft conventions and a protocol. Texts: 7. J. B., 
June, 1938, pp. 196-209. 


25 LEAGUE OF NATIONS—GUATEMALA. Withdrawal of Guatemala became effective. 
London Times, May 26, 1938, p. 15. 


25-August 10 CHaco DisPUTE BETWEEN Bo.iviA AND Paraauay. Treaty of peace, 
initialed on July 9, was formally signed July 21 at Buenos Aires. It binds the 
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countries to submit to arbitration the 100-year boundary dispute. Text: N. Y. 
Times, July 22, 1938, p. 6; Press Releases, July 23, 1938, pp. 44-46; P. A. U., 
August, 1938, pp. 453-454; 7. J. B., July, 1938, pp. 256-258. Both countries 
ratified the treaty on Aug. 10, providing mediation by six presidents of neutral 
nations. A decision must be submitted within 60 days. C.S. Monitor, Aug. 11, 
193s, p. 1. 


26-August 15 Spain. Ata meeting of the Non-Intervention Committee held May 26 in 


27 


London, France, Italy and Germany were in agreement on the British formulae for 
evacuating foreign “‘volunteers’’ from Spain. Russia opposed the plan. N. Y. 
Times, May 26, 1938, pp. 1, 10; B. J. N., June 4, 1938, p. 508. General Franco 
suggested informally June 27 that a single port be designated, far from the seat of 
war, devoted solely to commercial traffic of a non-military character, in order to 
avoid bombing neutral ships. N. Y. Times, June 28, 1938, pp. 1, 8. The Sub- 
Committee of the Non-Intervention Committee reached an agreement June 30 on 
the main points to be submitted on July 5. London Times, July 1, 1938, p. 16; 
July 6, p. 16; N. Y. Times, July 6, 1938, pp. 1, 3. The Spanish Ambassador in- 
formed Great Britain on July 26 of his Government’s acceptance of the British 
plan of withdrawal, and on July 27 of its acceptance of the British plan for a 
British commission of inquiry to report on the bombardment of open towns. 
B.1.N., July 30, 1938, p. 670; London Times, July 27, 1938, p. 13. Text of note of 
July 26: London Times, July 28, p. 13. The British Foreign Office announced 
acceptance with reservations by General Franco of the proposal for a two-man 
British commission to investigate bombings of Spanish civilian populations. 
C. S. Monitor, July 27, 1938, p.1. France informed Great Britain on Aug. 10 that 
unless the non-intervention plan is accepted by the Burgos Junta, it will close the 
Pyrenees frontier. C. S. Monitor, Aug. 11, 1938, p. 6. Both sides in Spain ac- 
cepted a 3-man British commission to mediate an exchange of prisoners. C. S. 
Monitor, Aug. 15, 1938, p. 5; London Times, Aug. 16, 1938, p. 12. 


Great Brirain—Tourkey. Three credit accords signed at London. Brief sum- 
mary: N. Y. Times, May 28, 1938, p. 4. 


27—July 24. Osto Group. Representatives of Sweden, Norway, Denmark, Iceland and 


31 


Finland signed at Stockholm a declaration pledging their governments to a common 
neutrality policy in event of a war between other states. N. Y. Times, May 28, 
1938, p. 5; B. J. N., June 4, 1938, p. 492. A policy of peaceful collaboration with 
world Powers indorsed by the seven governments represented at a meeting in 
Copenhagen on July 23. N.Y. Times, July 24, 1938, p. 21; C. S. Monitor, July 
23, 1938, p. 1. It denounced on July 24 the Covenant article compelling them to 
join economic and financial punitive measures. N.Y. Times, July 25, 1938, p. 7; 
London Times, July 25, 193, p. 11; B. J. N., July 30, 1938, p. 652. 


GreRMANY—ITALy. Agreement and treaties signed at Berlin, relating to financial, 
economic, shipping, and travel problems, arising from the annexation of Austria. 
N. Y. Times, May 29, 1938, p. 14; London Times, May 30, 1938, p. 13; B. J. N., 
June 4, 1938, p. 496. 


Treaty OsiiaaTions. Secretary of State Hull issued a statement reminding Ger- 
many and Czechoslovakia of their obligations under the Kellogg-Briand Pact. 
Text: N. Y. Times, May 29, 1938, p. 1; Cong. Rec., June 2, 1938, p. 10483; Press 
Releases, May 28, 1938, p. 619. 


NorwaY—NeEvtTrRa.ity. Declaration, voted by Norwegian Parliament, reserved 
the right to maintain complete neutrality in any war resulting from action by the 
League of Nations not approved by Norway. WN. Y. Times, June 1, 1938, p. 10. 


ay 
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31 Sr. LAWRENCE Seaway. Secretary of State Hull submitted in the form of a draft 
treaty a plan for the development of the Great Lakes-St. Lawrence Basin. Sum- 
mary: N. Y. Times, June 1, 1938, p. 15. Texts of note and treaty: 7. J. B., June, 
1938, pp. 178-190. 


June, 1988 

1-July6 JapAN—UNITED States. Secretary of State Hull announced June 1 he had sent 
a note to Japan on May 3 demanding remedial measures respecting American rights 
in China. C.S. Monitor, June 1, 1938, pp. 1,6. Text: N. Y. Times, June 2, 1938, 
pp. 1, 12; Press Releases, June 4, 1938, pp. 635-637. Japan agreed on June 2 to 
meet most of thedemands. C.S. Monitor, June 2, 1938, p. 1; N. Y. Times, June 3, 
1938, p. 1. On July 6 Japan replied to the note of May 31 regarding occupation 
of American property. Text: Press Releases, July 23, 1938, pp. 48-49; N. Y. 
Times, July 17, 1938, p. 20. 


2 LEAGUE OF NaTions—CalLE. Formal notice of withdrawal from the League given 
by Chile. C. S. Monitor, June 3, 1938, p. 3; N. Y. Times, June 3, 1938, p. 10; 
L. N. M.S., May, 1938, p. 97. 


2-8 INTERNATIONAL Lasor OrFice. 24th session opened June 2 at Geneva. At the 
June 4 session John G. Winant was elected director in place of Harold B. Butler, 
resigned. N.Y. Times, June 5, 1938, p. 1; C. S. Monitor, June 4, 19388, p. 1. In 
general discussion on June 8 the delegates declared world peace to be the most 
pressing problem. N. Y. Times, June 9, 1938, p. 12. 


3/5 ARIAL BomBarRDMENT. Acting Secretary of State Welles issued a statement on 
June 3 against the ruthless bombing of civilian populations. Text: N. Y. Times, 
June 4, 1938, p.1. On June 5 Great Britain asked the United States to coédperate 
in preparing a small international commission to investigate bombings in Spin 
and China. WN. Y. Times, June 6, 1938, p. 6. 


7 CzECHOSLOVAKIA—UNITED States. Agreement concluded by an exchange of notes 
at Prague regularizing the treatment of American exposed motion-picture films. 
English texts of notes: Press Releases, June 11, 1938, pp. 661-664. 


7-August 2 AusTRIAN Loans. British and French representatives joined the Bank for 
International Settlements in protest on June 7 against non-payment of loans by 
Germany. N. Y. Times, June 8, 1938, p. 3. Franco-German conversations 
opened in London on June 9. London Times, June 11, 1938, p. 11. United States 
sent note on June 9 to Germany regarding Austrian debt, requesting an early reply 
to its note of April 6, 1938. Text: Press Releases, June 18, 1938, pp. 694-695. On 
June 11, Germany proposed a plan to conclude a bilateral agreement for payment of 
at least part of the interest on the loans. N. Y. Times, June 15, 1938, p. 4. On 
June 16 Economics Minister Funk of Germany formally repudiated in principle 
any legal, economic or moral responsibility for the Austrian Government loans. 
Excerpts from speech: N. Y. Times, June 17, 1938, p.3. Agreement signed July 1 
in London by Great Britain and Germany, providing for continuance of the debt 
service of the loans, in force since the 1934 agreement. WN. Y. Times, July 2, 1938, 
pp. 1, 5; B. J. N., July 16, 1938, p. 621. On Aug. 2, France and Germany con- 
cluded an accord by which Germany agrees to reimburse the French Government 
for costs incurred from its guarantee of Austrian loans. C.S. Monitor, Aug. 3, 
1938, p. 2; N. Y. Times, Aug. 3, 1938, p. 12; London Times, Aug. 3, 1938, p. 9. 


7-August 2 CzecHosLovakK Minoritizs. The Sudeten German party in Czechoslovakia 
submitted to the Government a memorandum setting forth the ‘‘14 points” of its 
demands. Text: B. J. N., July 30, 1938, pp. 639-640. Both sides accepted the 
British proposal to send Lord Runciman to Prague in the réle of mediator in the 
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dispute. N.Y. Times, July 26, 1938, p. 10; C. S. Monitor, July 26, 1938, p.1. On 

July 28 the Government handed to the Sudeten party a draft of the principal fea- 

tures of the proposed Administrative Reform Bill. London Times, July 29, 1938, 

p. 14; B. J. N., Aug. 13, 1938, p. 693. Lord Runciman left London for Prague on 

Aug. 2. London Times, Aug. 3, 1938, p. 10. 

10 DENMARK—SWEDEN. Agreement signed at Stockholm regarding coéperation against 
foot and mouth disease. L. N. M.S., June, 1938, p. 156. 

10/July 19 Mexican Ciams Commission. Special commission finished its three years 
work, allowing 1,358 claims in whole or in part out of 2,833 that had been filed. 
N. Y. Times, June 11, 1938, p. 4. The United States Treasury Department an- 
nounced payment on awards of the Commission would be made on a proportional 
basis as payments were made by the Mexican Government. N. Y. Times, July 
20, 1938, p. 10. 

13-18 PERMANENT Court oF INTERNATIONAL Justice. The Court heard the oral pro- 
ceedings in the Panevezys-Saldutiskis Railway Case. L. N. M. S., June, 1938, 
pp. 163-164. 

13-—July 4 AtmxANDRETTA. Three agreements signed by France and Turkey on July 4 at 

Angora. London Times, July 6, 1938, p. 15; N. Y. Times, July 4, 1938, p. 6. 


14 PERMANENT Court OF INTERNATIONAL Justice. Judgment delivered in the Phos- 
phates in Morocco Case, deciding that the application of the Italian Government 
could not be entertained. L. N. M.S., June, 1938, pp. 161-163. 


14-24 Wuatinc Conecress. Whaling Congress met in London. Press Releases, June 14, 
1938, p. 645. A protocol, extending protection, and a final act, were signed by 
delegates from the United States, Argentina, Australia, Canada, Germany, Great 
Britain and Northern Ireland, New Zealand, Norway and South Africa. 7. J. B., 
July, 1938, p. 250. 

17-25 Rep Cross. 16th International Conference held in London. Brief account of pro- 
ceedings, resolutions and summary of reports: League of Red Cross Societies Monthly 
Bulletin, July /Aug., 1938. 

20 JAPAN—UNITED States. Parcel post agreement, signed at Tokyo, superseding the 
convention of June 30, 1904. 7. J. B., June, 1938, p. 190. 


21 GreRMANY—Romania. Agreement signed at Berlin, settling trade questions which 
arose Owing to the Anschluss. B. J. N., July 2, 1938, p. 576. 


21/July 11 CxHina—Japan. Japan warned other Powers of its intention to carry out in- 
tensive bombing operations and urged evacuation of the territory by neutrals. 
N.Y. Times, June 21, 1938, p. 10; London Times, July 12, 1938, p. 15. 

23 Honpuras—Nicaracua. Upon the expiration on June 10 of the provisions con- 
tained in Art. 3 of the Pact of Dec. 10, 1937, agreeing to the suspension of arma- 
ments purchases for six months, the Mediation Commission made a proposal for 
the extension of this undertaking, which had been accepted. Press Releases, 
June 25, 1938, pp. 702-703; T. J. B., June, 1938, p. 162. 

26 CzECHOSLOVAKIA—GERMANY. Trade agreement signed in Berlin. B.J. N., July 2, 
1938, p. 577. 

27 Iraty—Norway. Barter agreement signed regarding fish and bombing planes. 
N. Y. Times, June 29, 1938, p. 11. 

30 GERMANY—GREAT Britain. Protocol signed, bringing 1936 Naval Treaty into 
accord with the treaty recently signed with France and the United States. N.Y. 

Times, July 7, 1938, p. 12. 
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‘ Nava Treaty. Protocol signed by France, Germany, Great Britain and the 
United States, establishing a new displacement limit of 45,000 tons for capital 
ships, the maximum gun caliber of 16 in. remaining unchanged. N. Y. Times, 
July 1, 1938, pp. 1, 12; B. J. N., July 16, 1938, p.621. Text: Press Releases, July 2, 
1938, pp. 10-11; G. B. T. S., No. 43 (1938), Cmd. 5781. 


July, 1938 
1 GERMANY—PoLAND. Trade and clearing agreement, initialed at Berlin, to come into 
force Sept.1. It is a revision of the clearing agreement of March 1, 1937, necessi- 
tated by the Anschluss. B./. N., July 16, 1938, p. 619. 


Haiti—Unirep Srares. Executive agreement signed at Port-au-Prince granting 
an extension for one year from Oct. 1, 1938, of a partial moratorium on debt pay- 
ments. Press Releases, July 9, 1938, p. 28; 7.1. B., July, 1938, pp. 248-249. Text: 
Ex. Agr. Ser., No. 128. 


AUSTRALIA—JAPAN. Tradeagreement signed at Canberra. Herald of Asia (Tokyo), 
July 11, 1938, p. 294. 

Iraty—Japan. Treaty ‘“‘regulating trade and payment” between Italy and Japan 
and Manchukuo, signed at Tokyo. London Times, July 6, 1938, p. 15; B. J. N., 
July 16, 1938, p. 625; N. Y. Times, July 6, 1938, p. 12. 


Irany—Mancuvukvo. Treaty of friendship, commerce and navigation signed at 
Tokyo. B.J.N., July 16, 1938, p. 625. 


Liravanta—Unitep States. The nationality and military service treaty, signed 
Oct. 18, 1937, came intoforee. T./. B., July, 1938, p. 243. 


S1am—Unirep States. Treaty of friendship, commerce, and navigation, signed 
Nov. 13, 1937, ratified by the United States. 7. J. B., July, 1938, p. 248. 


FRANCE—JAPAN. Announcement made on July 6 of Japanese note relative to the 
stationing of Annamite police in the Paracel Islands, occupied by France recently 
B. I. N., July 16, 1938, p. 626; N. Y. Times, July 5, 1938, pp. 1, 8; July 8, p. 8. 
The Chinese Ambassador to France announced that China considered the Paracel 
Islands Chinese possessions. N.Y. Times, July 7, 1938, p. 12. 


GreaT Briratin—Rossia. Protocol signed at London bringing the naval agreement 
of July 30, 1936, into line with the new 45,000-ton limit treaty. N. Y. Times, 
July 7, 1938, p. 12. 


SpanisH Goup. Paris Court of Appeal rejected the claim of the Spanish Govern- 
ment that gold valued at 714 million pounds, held by the Bank of France, should 
be handed over to the Bank of Spain. B.J. N., July 16, 1938, pp. 616-617. 


6-August 14 Rerogers. The meeting of the Inter-Governmental Conference opened 
at Evian, France, on July 6 with 32 nations represented. London Times. July 7, 
1938, p. 16; N. Y. Times, July 7, 1938, pp. 1, 8; B. J. N., July 16, 1938, p. 608. 
Mr. Myron C. Taylor of the United States was elected president. London Times, 
July 8, 1938, p. 15; N. Y. Times, July 8, 1938, p. 1. Resolutions were signed July 
14 establishing the Inter-Governmental Committee. London Times, July 16, 
1938, p. 12. Summary: N. Y. Times, July 15, 1938, p. 7. Text: Press Releases, 
July 16, 1938, pp. 35-36; 7. J. B., July, 1938, pp. 245-247. The Committee of 27 
nations, meeting Aug. 3 in London, selected as permanent director, George Rublee 
of Washington, D.C. C.S. Monitor, Aug. 3, 1938, p. 1; London Times, Aug. 4, 
1938, p. 10. At a meeting on Aug. 4 the Committee was told it has the task of 
resettling 650,000 political refugees in five years. N.Y. Times, Aug. 5, 1938, p. 9. 
Mr. Rublee arrived in London Aug. 15. N. Y. Times, Aug. 16, 1938, p. 10. 
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21 
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TURKEY—YUGOSLAVIA. Agreement initialed at Istanbul, providing for the emigra- 
tion of 150,000 Moslem Turks living in Yugoslav Macedonia. B. J. N., July 30, 
1938, p. 670. 

LEAGUE OF NATIONS—VENEZUELA. League of Nations Secretariat announced with- 
drawal of Venezuela from the League. N.Y. Times, July 13, 1938, p. 13; B. J. N., 
July 30, 1938, p. 673. 

AMERICAN ForeEIGN Service. President Roosevelt signed Executive Order No. 
7927, establishing the ‘‘Foreign Service Regulations of the United States” for the 
consolidation of the diplomatic and consular services. Press Releases, July 23, 
1938, pp. 60-61. 


15-August 16 Japan—Rvssia. Japan sent protest July 15 regarding alleged crossing of 


the Manchukuo frontier. B.J.N., July 30, 1938, p.664. Soldiers of the two coun- 
tries clashed July 22 on an island in the Ussuri River, 100 miles from Changkufeng. 
C. S. Monitor, July 23, 1938, p. 3. Soviet troops launched an attack at Chang- 
kufeng on Aug. 2. London Times, Aug. 3, 1938, p. 10. On Aug. 4 the Japanese 
Foreign Office announced a proposal for a border truce in the Siberian-Manchu- 
kuoan dispute. C.S. Monitor, Aug. 4, 1938, p. 1; N. Y. Times, Aug. 5, 1938, pp. 
1, 8; London Times, Aug. 5, 1938, p. 12. Russia presented proposals Aug. 7 for a 
truce and demarcation of the frontiers of Russian Siberia and Japanese-protected 
Manchukuo, near the Korean border. London Times, Aug. 8, 1938, p. 10. Japa- 
nese and Russian views: N. Y. Times, Aug. 9, 1938, p. 8. An armistice was de- 
clared Aug. 10 along the Manchukuoan-Siberian border. London Times, Aug. 
12, 1938, p. 12; C. S. Monitor, Aug. 11, 1938, p. 1; N. Y. Times, Aug. 11, 1938, pp. 
1, 6. Abridged text of 3 truce conferences: C. S. Monitor, Aug. 12, 1938, p. 1. 
Both governments claimed on Aug. 15 violations of the truce. C.S. Monitor, Aug. 
15, 1938, p. 1. 


France—GreaT Britain. Commercial treaty signed in Paris, terminating the 
capitulations in Morocco as far as they concern British nationals. It will be in 
force for seven years and supersedes the treaty with Morocco, signed in December, 
1856. B.J. N., July 30, 1938, p. 654. 


Pan AMERICAN UN10N. The Governing Board at a special meeting adopted a resolu- 
tion proclaiming that public opinion in the Americas demands an end of war. 
N. Y. Times, July 22, 1938, p. 6; C. S. Monitor, July 21, 1938, pp. 1,4. Text of 
resolution; 7’. J. B., July, 1938, pp. 236-238. 


CzECHOSLOVAKIA—POLAND. Poland sent note protesting continued terrorist 
activities of Czech communists in Poland, and stated that its note of March 22 had 
not yet been given consideration. London Times, July 28, 1938, p. 13; B. J. N., 
Aug. 13, 1938, p. 706. 


CanaDA—UNnItTep States. Three aeronautical agreements reached by exchange of 
notes at Washington: (1) air navigation; (2) reciprocal issuance of airman certifi- 
cates; (3) reciprocal recognition of certificates of airworthiness concerning airplanes 
for export. C.S. Monitor, July 29, 1938, p. 1; N. Y. Times, July 29, 1938, p. 8. 
Summary: Press Releases, July 30, 1938, pp. 67-68. Text of arrangement regard- 
ing certificates of airworthiness for export: Ex. Agr. Ser., No. 131. 


BaLKAN ENTENTE—Bvu.GarRiA. The Premiers of Bulgaria, Greece, Rumania, Tur- 
key and Yugoslavia, meeting at Salonica, signed an agreement renouncing the 
military penalties imposed on Bulgaria by the Treaty of Neuilly, signed Nov. 27, 

1919, and the Lausanne treaty of July, 1923. Bulgaria also signed non-aggression 

pacts with all countries of the Entente. C.S. Monitor, Aug. 1, 1938, pp. 1, 6. 
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Text of agreement: London Times, Aug. 1, 1938, p. 10. Text of communiqué: 
N. Y. Times, Aug. 1, 1938, p. 7. 


August, 1988 
6 Ecuapor—UNITeEp Srares. Trade agreement signed at Quito. Press Releases, 
Aug. 13, 1938, p. 99. 


Roussta—UNITEp States. Trade agreement renewed for one year by an exchange of 
notes, accompanied by a promise by Russia to purchase $40,000,000 of American 
goods. N.Y. Times, Aug. 7, 1938, p.29. Texts of notes: Press Releases, Aug. 13, 
1938, pp. 110-113. 


Liser1A—UNITEpD States. Treaty of friendship, commerce and navigation signed 
at Monrovia terminating the previous treaty in effect since Feb. 17, 1863. Press 
Releases, Aug. 13, 1938, p. 114. 


INTERNATIONAL DANUBE ComMISSION. It was decided at a meeting in Sinaia, Ru- 
mania, to move its offices from Vienna to Belgrade. N.Y. Times, Aug. 12, 1938, 


Paciric IsLhanps. The Department of State announced that Great Britain and the 
United States have agreed to set up a régime for their use in common of Canton and 
Enderbury Islands for purposes connected with international aviation and commu- 
nications. London Times, Aug. 11, 1938, p. 10; Press Releases, Aug. 13, 1938, p. 
114; N. Y. Times, Aug. 11, 1938, p. 10. 


Potanp—UNnIrTep States. Agreement concluded for the reduction of passport visa 
fees, effective Sept. 1. Press Releases, Aug. 11, 1938, p. 115. 


INTERNATIONAL CONVENTIONS 


AmRIAL NAVIGATION. Paris, Oct. 13, 1919. Protocol of Amendments. SHrussels, June 1, 
1935. 
Adhesion: Italy. May 19, 1938. 
Ratification: Iraq. March 13, 1938. T. J. B., June, 1938, p. 171. 


ArricaN Postat Union. Pretoria, Oct. 30, 1935. 
Signatures: South Africa, Portuguese Colonies, Belgian Congo, Kenya, Uganda and 
Tanganyika Territory, Nyasaland, Northern and Southern Rhodesia, and Swaziland. 
L. N. M.S., June, 1938, p. 156. 


AFRICAN TELECOMMUNICATION AGREEMENT. Pretoria, Oct. 30, 1935. 
Signatures: South Africa, Portuguese Colonies, Belgian Congo, Kenya, Uganda and 
Tanganyika Territory, Nyasaland, Northern and Southern Rhodesia and Swaziland. 
L. N. M.S., June, 1938, p. 156. 


AGRICULTURE, INTERNATIONAL INSTITUTE OF. Protocols. Rome, June 7, 1905, and April 
21, 1926. 
Withdrawal: Russia. T'./. B., April, 1938, p. 93. 


Arm Main. Panama, Dec. 22, 1936. 
Ratification: Spain. April 4, 1938. 7.7. B., May, 1938, p. 144. 


Arr TrarrFic. Warsaw, Oct. 12, 1929. 
Adhesions: Aden and Burma. T. J. B., May, 1938, p. 128. 


ARBITRATION CLausEs. Protocol. Geneva, Sept. 24, 1923. 
Ratification deposited: Free City of Danzig (by Poland). April 26,1938. T.J. B., May, 
1938, p. 133; L. N. O. J., July, 1938, p. 609. 
Reservation withdrawn: The Netherlands. 7’. J. B., April, 1938, p. 96. 


ARGENTINE ANTI-WAR TREATY. Rio de Janeiro, Oct. 10, 1933. 
Adhesion deposited: Finland. Feb. 17, 1938. T. J. B., April, 1938, p. 86. 
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Rattfications deposited: 


Brazil. 
Haiti. 


El Salvador. 


BROADCASTING. 


Adhesions: 


Ireland. 


E] Salvador. 
Adhesion deposited: Sweden. 


March 22, 1938. 
June 23, 1938. 
April 1, 


Convention and Final Act. 


T. 1. B., July, 1938, p. 


March 


Ratifications deposited: 


France. 
Norway. 


March 8, 1938. 
May 5, 1938. 


(CAPITULATIONS IN Eaypt. 
Ratifications: 


France. 


Spain. 


United States. 


June 16, 1938. 
India and South Africa. 
New Zealand (by Great Britain). 


June 2, 1938. 
June 


Ratifications deposited: 


Australia (by Great Britain). 
April 13, 1938. 
Rome, Oct. 14, 1936. 


Norway. 


CaTTLE HER 
Ratification 
France. 


Germany. 


COPYRIGHT. 


DBOOKS. 
is deposited: 


March 24, 1938. 

May 24, 1938. 
Rome, June 2, 1928. 
Adhesion: Portugal (in force July 29, 1937). 


Revision. 


CopyRIGHT CONVENTION. 


Adhesion: Colombia. 


COUNTERFEITING CURRENCY AND PROTOCOL. 
May 11, 1938. 


Adhesion: 


Economic Srartistics. 
Adhesion deposited: Lithuania. 


July, 19 


EDUCATIONA 


Brazil. 


38, p. 610. 


L Fins. 


Buenos Aires, Dec. 23, 1936. 


April 22, 1938. 


Convention and Protocol. 


T. I. B., June, 1938, p. 195. 
T. I. B., July, 1938, p. 255. 
1938. T.I.B., April, 1938, p. 103. 
xeneva, Sept. 23, 1936. 


235. 
23, 1938. 7.1. B., May, 1938, p. 117. 
June 22, 1938. T. J. B., July, 1938, p. 235. 


T. I. B., April, 1938, p. 86. 
T. I. B., July, 1938, p. 235. 
Montreux, May 8, 1937. 


B.I.N., July 2, 1938, p. 571. 

May 19, 1938. T.J. B., July, 1938, p. 238. 

March 23, 1938. T.J.B., April, 1938, p. 88. 
13, 1938. T.J. B., July, 1938, p. 238. 

April 27, 1938. 7.7. B., June, 1938, p. 162. 
T. I. B., May, 1938, p. 123. 


T. I. B., April, 1938, p. 93. 
T. I. B., June, 1938, p. 168. 


Droit d’ Auteur, July, 1938, p. 77. 
Havana, Feb. 20, 1928. 

T. I. B., May, 1938, p. 133. 

Geneva, April 20, 1929. 

T.I.B., July, 1938, p. 249. 

Geneva, Dec. 14, 1928. 


April 2, 1988. 7. J. B., May, 1938, p. 144; L. N. J., 


Geneva, Oct. 11, 1933. 


Text: T. I. B., April, 1938, pp. 104-114. 


EDUCATIONAL AND PuBLIcITy FIuMs. 


Ratifications deposited: 


Brazil. 
Haiti. 


El Salvador. 


EMPLOYMENT OF CHILDREN AT SEA. 


May 5, 1938. 
June 23, 1938. 
April 1, 1938. 


Denunciation: Brazil. 


FisHine Nets AND oF 
Signatures: Belgium, Denmark, Germany, Great Britain and Northern Ireland, Iceland, 


Buenos Aires, Dec. 23, 1936. 


T. I. B., May, 1938, p. 125. 

T. I. B., July, 1938, p. 239. 

T. I. B., April, 1938, p. 89. 
Genoa, July 9, 1920. 

T. I. B., July, 1938, p. 252. 

London, March 23, 1937. 


Irish Free State, The Netherlands, Norway, Poland and Sweden. 


Text: G. B. Misc. Ser., No. 5 (1937). 


In 


In 


] 

I 

In” 
] 
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FLORA AND FAUNA PRESERVATION. London, Nov. 8, 1933. 
Ratification: France. June 3, 1938. T. J. B., July, 1938, p. 255. (With Portugal’s 
ratification a few days ago, the convention has now been ratified by all the 10 Powers 
which first elaborated it.) London Times, May 28, 1938, p. 13. 


ForEIGN ARBITRAL AWARDS. Geneva, Sept. 26, 1927. 
Ratification deposited: Free City of Danzig (by Poland). April'26, 1938. 7.J. B., May, 
1938, p. 133; L. N. O. J., July, 1938, p. 610. 


Goop Orrices AND MepraTion. Buenos Aires, Dec. 23, 1936. 
Rattfications deposited: 
Brazil. April 11, 1938. 
Colombia. Jan. 28, 1938. 
Nicaragua. April 29, 1938. 7. J. B., May, 1938, p. 116. 
El Salvador. April 1, 1938. 7. J. B., April, 1938, p. 85. 


History TEacHInG. Geneva, Oct. 2, 1937. 
Signatures: 
Colombia. June 2, 1938. 7.7. B., July, 1938, p. 240. 
Greece. April 6, 1938. 
Iran. April 27, 1938. 7. J. B., May, 1938, p. 124. 


Hours oF Work IN SHeetT-Giass Works. Geneva, June 21, 1934. 
Ratification: Mexico. T. J. B., April, 1938, p. 97. 


INDUSTRIAL PropERTY. London, June 2, 1934. 
Came into force for the following countries: Denmark, Germany, Great Britain, Japan, Nor- 
way, United States. Aug. 1, 1938. T.J. B., July, 1938, p. 251. 


INTER-AMERICAN ARBITRATION. Washington, Jan. 5, 1929. 
Ratification deposited: Colombia (with reservation). July 12,1938. 7.7. B., July, 1938, 
p. 229. 
In force: Brazil, Chile, Colombia, Cuba, Dominican Republic, Ecuador, Guatemala, Haiti, 
Honduras, Mexico, Nicaragua, Panama, Peru, El Salvador, United States, Venezuela. 


INTER-AMERICAN CONCILIATION CONVENTION. Washington, Jan. 5, 1929. Additional 
Protocol. Montevideo, Dec. 26, 1933. 
Adhesion: Guatemala. May 26,1938. 7. J. B., July, 1938, p. 230. 


INTER-AMERICAN CULTURAL RELATIONS. Buenos Aires, Dec. 23, 1936. 
Ratifications deposited: 
Brazil. May 24, 1938. T.J. B., June, 1938, p. 164. 
Haiti. June 23, 1938. T. 7. B., July, 1938, p. 239. 


InTER-AMERICAN RADIO COMMUNICATIONS. Havana, Dec. 13, 1937. 
Ratifications deposited: 
Haiti. June 27, 1938. 7.J. B., June, 1938, p. 192. 
United States. July 21,1938. T7.J. B., July, 1938, p. 253. 


INTERCHANGE OF PuBLICATIONS. Buenos Aires, Dec. 23, 1936. 
Ratifications deposited: 
Brazil. May 24,1938. T. J. B., June, 1938, p. 190. 
Haiti. June 23, 1938. 7. J. B., July, 1938, p. 253. 
El] Salvador. April 1, 1938. 7. J. B., April, 1938, p. 100. 


INTERNATIONAL CRIMINAL Court. Geneva, Nov. 16, 1937. 
Signatures: 
Cuba. May 28, 1938. 
Russia. May 14, 1938. L.N.O. J., July, 1938, p. 612. 
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INTERNATIONAL LABOR OFFICE CONVENTIONS, 
Ratification: New Zealand (22 conventions). March 29, 1938. 7. J. B., May, 1938, 


pp. 140-141; L. N. O. J., pp. 612-615. 


Letters, Etc., of DECLARED VALUE. Cairo, March 20, 1934. 
Adhesion: Brazil. April 2, 1938. B., July, 1938, p. 253. 


Loap LinE Convention. London, July 5, 1930. 
Application to: Burma (as an overseas territory). T7.J.B., April, 1938, p. 97. 


MAINTENANCE, etc., oF Peace. Buenos Aires, Dec. 23, 1936. 
Ratifications deposited: 
Colombia. March 10, 1938. 7. J. B., April, 1938, pp. 83-84. 
Cuba. March 25, 1938. T. J. B., May, 1938, p. 115. 
Dominican Republic. July 1,1937. 7.J.B., April, 1938, pp. 83-84. 
El Salvador. April 12,1938. 7. J. B., July, 1938, p. 233. 


Maritime Buoyace. Geneva, May 13, 1936. 
Adhesion deposited: Egypt. April7,1938. B., May, 1938, p. 143; N.O. J., July, 


1938, p. 611. 


Minimum AcE (Ska) CONVENTION. Revised. Geneva, Oct. 22, 1936. 
Adhesion: Brazil. T. I. B., July, 1938, p. 252. 


Money OrperR. Panama, Dec. 22, 1936. 
Ratification: Spain. April 4, 1938. 7. J. B., May, 1938, p. 144. 


Motor VEHICLES TAXATION. Geneva, March 30, 1931. 
Accessions: Kenya, Uganda, Nyasaland, Tanganyika Territory, Zanzibar, Northern 
Rhodesia. May 3, 1938. L. N.O.J., July, 1938, p. 610. 


Narcotic DruG Trarric. Procés-Verbal. Geneva, June 26, 1936. 
Adhesion: Guatemala. June 2, 1938. 7. J. B., June, 1938, p. 166. 
Ratification deposited: Rumania. June 28, 1938. T. J. B., July, 1938, p. 244. 
Signatures: 
El Salvador. June 8, 1938. 
South Africa. May 25, 1938. L. N.O.J., July, 1938, p. 611. 


NATIONALITY. Montevideo, Dec. 26, 1933. 
Adhesion: Brazil (with reservation). Jan. 10,1938. 7. J. B., June, 1938, p. 165. 


NavaL ARMAMENT TREATY. Protocol. London, June 30, 1938. 
Text and signatures: Press Releases, July 2, 1938, pp. 10-11; G. B. T. S., No. 43 (1938), 
Cmd. 5781; T. I. B., June, 1938, pp. 158-159. 


Nicut Work oF WomEN. Washington, Nov. 28, 1919. Revised. 1934. 
Ratification: Iraq. T. I. B., May, 1938, p. 140. 


NoN-INTERVENTION. Buenos Aires, Dec. 23, 1936. 
Ratifications deposited: 
Colombia. March 10, 1938. 7. J. B., April, 1938, p. 85. 
Cuba. March 25, 1938. T.J. B., May, 1938, p. 117. 
Dominican Republic. July 1, 1937. 7. J. B., April, 1938, p. 86. 
El Salvador. April 12, 1938. 7. J. B., July, 1938, p. 234. 


NortH AMERICAN REGIONAL Broapcastine. Havana, Dec. 13, 1937. 
Ratifications deposited: 
Haiti. June 27, 1938. 7. J. B., June, 1938, p. 192. 
United States. July 21, 1938. T7.J/. B., July, 1938, p. 254. 
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Pan AMERICAN Higuway. Buenos Aires, Dec. 23, 1936. 
Ratificutions deposited: 
Guatemala. Aug. 17,1938. N.Y. Times, Aug. 18, 1938, p. 8 
El Salvador. 7’. J. B., April, 1938, p. 100. 


ParceL Post. Cairo, March 20, 1934. 
Adhesion: Brazil. April 2, 1938. T. J. B., July, 1938, p. 253. 


ParcEL Post. Panama, Dec. 22, 1936. 
Ratification: Spain. April 4, 1938. 7’. J. B., May, 1938, p. 144. 


PEACE ON THE AMERICAN CONTINENT. Buenos Aires, Dec. 23, 1936. 
Ratifications deposited: 
Colombia. March 10, 1938. 7. J. B., April, 1938, p. 84. 
Cuba. March 25, 1938. T. J. B., May, 1938, p. 116. 
Dominican Republic. July 1, 1937. 7. J. B., April, 1938, p. 84. 
El Salvador. April 12,1938. 7. J. B., July, 1938, p. 233. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Optional Clause. Geneva, Dec. 16, 1920. 
Renewal: Estonia (for 10 years). May 2, 1938. L. N.O.J., July, 1938, p. 609. 
Withdrawal of declaration: Paraguay. April 26,1938. T7.J. B., July, 1938, p. 231. 


PosTtaL CoNVENTION. Cairo, March 20, 1934. 
Adhesion: Brazil. April 2, 1938. 7. J. B., July, 1938, pp. 252-253. 


PosTaL UNION OF THE AMERICAS AND SPAIN. Panama, Dec. 22, 1936. 
Ratification: Spain. April 4, 1938. 7. J. B., May, 1938, p. 144. 
Ratification deposited: Canada. May 27, 1937. 

Text: Canada Treaty Ser., 1937, No. 16. 


PREVENTION OF CoNTROVERSIES. Buenos Aires, Dec. 23, 1936. 
Ratifications deposited: 
Guatemala. Aug. 17,1938. N.Y. Times, Aug. 18, 1938, p. 8. 
El Salvador. April 1, 1938. 7. J. B., April, 1938, p. 85. 


Pusuic Instruction. Buenos Aires, Dec. 23, 1936. 
Ratification: Haiti. April 25, 1938. 
Ratifications deposited: 
Brazil. May 24,1938. 7. J. B., June, 1938, p. 164. 
Nicaragua. April 29,1938. 7. J. B., May, 1938, p. 125. 
El Salvador. April 1, 1938. T7.J. B., April, 1938, p. 89. 


Rap1o COMMUNICATIONS REGULATIONS AND Protoco.. Madrid, Dec. 9, 1932. 
Application to: Tunisia. March 21, 1938. 
Ratifications deposited: 
Cuba. April 13, 1938. 
France. May 5, 1938. 7. J. B., May, 1938, pp. 144-145. 


REFUGEES FROM GERMANY. Geneva, Feb. 10, 1938. 
Text and Signatures: Belgium, Great Britain, Cuba, Denmark, Spain, France, Norway, 
The Netherlands, Portugal, Sweden, Switzerland, Czechoslovakia. G. B. Misc. Ser., 
No. 5 (1938), Cmd. 5780. 


Sarety aT Sea. London, May 31, 1929. 
Application to: Burma (as an overseas territory). April 1, 1937. T./. B., April, 1938, 
pp. 91-92. 
SEAMEN’S ARTICLES OF AGREEMENT. Geneva, June 24, 1926. 
Ratification: Canada. T. J. B., July, 1938, p. 252. 
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Suavery. Geneva, Sept. 25, 1926. 
Reservation withdrawn: India. T.I. B., April, 1938, p. 92; L. N. O. J., July, 1938, p. 609. 


Sratistics oF Causes oF Deatu. London, June 19, 1934. 
Promulgation: Mexico. March 23, 1938. 7. J. B., April, 1938, p. 91. 


SUBMARINES IN War. Procés-Verbal. London, Nov. 6, 1936. 
Adhesion: Siam. Jan.12,1938. T7.J.B., April, 1938, p. 87. 


Suaar PropucTion AND MarKeETING. London, May 6, 1937. 
Ratifications deposited: 
Belgium. April 7, 1938. 
Brazil. March 31, 1938. 
Haiti. March 22, 1938. 7. J. B., April, 1938, pp. 93-94. 
Hungary. June 14,1938. 7. J. B., July, 1938, p. 248. 
The Netherlands. March 14, 1938. 
Poland. March 14, 1938. 
United States. April 4, 1938. 7. 7. B., April, 1938, pp. 93-94. 
Effective provisionally: France. April 22, 1938. T7. J. B., May, 1938, p. 128. 


TELECOMMUNICATIONS. Madrid, Dec. 9, 1932. 
Adhesion: Norway. March 2, 1938. T.J. B., June, 1938, p. 192. 
Application to: 
French colonies. March 26, 1938. T.J. B., April, 1938, p. 100. 
Tunisia. March 21, 1938. 
Ratifications deposited: 
Cuba. April 13, 1938. 
France. May 5, 1938. 7'. J. B., May, 1938, pp. 144-145. 


TELEGRAPH REGULATIONS AND Protocot. Madrid, Dec. 9, 1932. 
Application to: Tunisia. March 21, 1938. 
Ratification deposited: France. May 5, 1938. 7. J. B., May, 1938, pp. 144-145. 


Terrorism. Geneva, Nov. 16, 1937. 
Signatures: 
Cuba. May 28, 1938. 
Haiti. May 3, 1938. 
Russia. May 13,1938. LZ. N.O.J., July, 1938, p. 612. 


TorPepo SAtvaGE. Additional Protocol. Paris, Jan. 12, 1938. 
Text and signatures: Belgium, France, Great Britain, Ireland, Italy, The Netherlands, 
Portugal, Spain. G. B. T. S., No. 40 (1938), Cmd. 5774. 


UNDERGROUND WorkK (WoMEN). Geneva, June 4, 1935, 
Adhesion: Brazil. T. I. B., July, 1938, p. 251. 
Ratification: India and Turkey. T.J. B., May, 1938, p. 140. 


UNEMPLOYMENT. Washington, Nov. 28, 1919. 
Denunciation: India. T. I. B., May, 1938, p. 140. 
Ratification: New Zealand. March 29, 1938. L.N.O.J., July, 1938, p. 612. 


WEIGHT OF PACKAGES ON VESSELS. Geneva, June 21, 1929. 
Ratification: Canada. T. J. B., July, 1938, p. 252. 
Wuatinae. Geneva, Sept. 24, 1931. 
Adhesion deposited: Ireland. April 9, 1938. L. N. O. J., July, 1938, p. 610; 7. J. B., 


May, 1938, p. 134. 
Text: Irish Treaty Ser., 1938, No. 2. 
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Wuauina. Final Act. London, June 8, 1937. 
Adhesion in force: 
Canada. June 14, 1938. 7.J. B., July, 1938, p. 250. 
Mexico. May 7, 1938. 
Came into force: May 7, 1938. T.I. B., May, 1938, p. 139. 
Ratifications deposited: 
Ireland. May 7, 1938. 
New Zealand. June 24, 1938. 7. J. B., July, 1938, p. 250. 
Text: Irish Treaty Ser., 1938, No. 3. 


Waite Stave TRADE (WoMEN oF AGE). Geneva, Oct. 11, 1933. 
Adhesions: 
Brazil. June 24, 1938. 
Ireland. May 25, 1938. 7. J. B., July, 1938, p. 247. 
Adheston deposited: Mexico. March 9, 1938. 7. J. B., June, 1938, p. 167. 


Dororuy R. Dart 


HOUSE OF LORDS 


(LORD ATKIN, LORD THANKERTON, LORD MACMILLAN, LORD WRIGHT, AND 
LORD MAUGHAM) 


THE CRISTINA * 


March 8, 1938 


By a decree dated June 28, 1937, the respondents, the Spanish Republican Government, 
requisitioned all ships registered at Bilbao. A steamship which was registered at that port, 
and which was not in Spanish territorial waters at the date of the decree, arrived at Cardiff 
on July 8, 1937. By virtue of the decree the agent of the Spanish Republican Government 
took possession of the ship, whereupon the appellants, the owners of the ship, issued a writ 
against the vessel and all persons claiming an interest therein whereby the owners sought 
to obtain possession. The respondents claimed immunity from the proceedings and moved 


to set aside the writ. 

Held, that as the Spanish Republican Government were the only persons claiming an 
interest in the ship adverse to the plaintiffs, they were and were intended to be impleaded by 
the plaintifis; that by reason of the requisition the ship was in actual possession of the Re- 
publican Government for public purposes; and that the proceedings, which were directed to 
taking a Spanish ship out of the possession of the recognized Government of Spain, could 
not be maintained since to admit such proceedings would be in breach of the established 
—— of international law that the courts would not implead a foreign sovereign without 

is consent or seize or detain property which was his or of which he was in possession or 


control. 
Judgment of the Court of Appeal affirmed. 


This was an appeal by the plaintiffs, the owners of the Cristina, from a 
decision of the Court of Appeal which raised questions with regard to the 
jurisdiction of English courts to make orders affecting foreign states. 

Last July the Spanish Republican Government requisitioned the vessels 
Cristina, Arraiz, Marte, and Marqués de Urquijo, registered at Bilbao but 
then lying at Cardiff, and the shipowners issued writs in the British Admi- 
ralty Court claiming the possession of their vessels. The Spanish Govern- 
ment then moved to set aside the writs and all subsequent proceedings, 
on the ground that at the time the writs were issued the vessels were ‘‘the 
property of the Government of Spain, a recognized foreign independent 
state, and that the said state declines to sanction the institution of these 
proceedings in this court.” 

The Spanish Government alleged that at the time of the issue of the writs 
the vessels ‘“‘were in the possession of the Spanish Government by its duly 
authorized agents; that at the time of the issue of the writs the Spanish 
Republican Government had a right to the possession”’ of the vessels; and 
“that the actions implead a foreign sovereign—namely, the Government of 
Spain.” 

On July 30 Mr. Justice Bucknill found that the Spanish Government’s 
requisition was based on a decree promulgated in the Spanish Gazette at 
Valencia, and the motions were adjourned for further evidence. 

* The Times Law Reports, March 11, 1938, Vol. 54, p. 512. Reported by Charles Clay- 
ton, Esq., Barrister-at-Law. 
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The matter came on again before Mr. Justice Bucknill on October 15. 
The case of the Cristina was taken, as the affidavits were filed in that 
particular action. 

The plaintiffs were the Compafiia Naviera Vascongada, who claimed, as 
sole owners of the steamship Cristina, of the port of Bilbao, to have possession 
adjudged to them of the vessel, at present under arrest of the court. 

The defendants were ‘‘the steamship or vessel Cristina and all persons 
claiming an interest.” 

Mr. Justice Bucknill said that he was satisfied that the Spanish Govern- 
ment did intend the decree to apply to the Cristina, although at the time of 
the decree she was not in Spanish territorial waters and had never been within 
them since, and although at the time of her requisition she was within British 
territorial waters, and that in pursuance of that intention it took possession 
of the vessel. It might be that that action was not in accordance with 
English ideas of international comity, but if it was contrary to the comity 
of nations it was a matter for diplomatic representation and not a matter 
for that court. It was impossible for the court to exercise jurisdiction, and 
the writ and warrant of arrest must be set aside. 

The judgment applied equally to the Cristina, the Arraiz, and the Mar- 
qués de Urquijo. The case of the Marte would stand over szne die. 

The plaintiffs, the owners of the Cristina, appealed to the Court of Appeal, 
who in November held that the case was covered by The Jupiter (40 The 
Times L.R. 815; [1924] P. 236) and dismissed the appeal. 


Lorp Atkin. My Lords, the circumstances in which the writ in this action 
was issued and the Cristina was arrested have been set out in the opinion of 
my noble and learned friend Lord Wright which I have had the advantage 
of reading, and I need not repeat them. 

The foundation for the application to set aside the writ and arrest of the 
ship is to be found in two propositions of international law engrafted into our 
domestic law which seem to me to be well established and to be beyond dis- 
pute. The first is that the courts of a country will not implead a foreign 
sovereign, that is, they will not by their process make him against his will a 
party to legal proceedings whether the proceedings involve process against 
his person or seek to recover from him specific property or damages. 

The second is that they will not by their process, whether the sovereign 
is a party to the proceedings or not, seize or detain property which is his or 
of which he is in possession or control. There has been some difference in 
the practice of nations as to possible limitations of this second principle— 
whether it extends to property only used for the commercial purposes of the 
sovereign or to personal private property. In this country it is in my opin- 
ion well settled that it applies to both. 

I draw attention to the fact that there are two distinct immunities ap- 
pertaining to foreign sovereigns, for at times they tend to become confused 
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and it is not always clear from the decisions whether the judges are dealing 
with one or the other or both. It seems to me clear that in a simple case of a 
writ in rem issued by our Admiralty Court in a claim for collision damage 
against the owners of a public ship of a sovereign state in which the ship is 
arrested both principles are broken. The sovereign is impleaded and his 
property is seized. 

In my opinion the facts of this case establish the same breach of the two 
principles as in the illustration just given. I entertain no doubt that the 
effect, and the intended effect, of the action of the Spanish consul at Cardiff 
in July, 1937, was to “‘purge’’ the officers and crew of the ship of those who 
were disaffected to the present Spanish Government, and to secure that the 
new master, officers, and crew should hold the ship for the Government; and 
that from and after July 14, the master, officers, and crew held the ship not 
for the owners but for the Government; and that by the master, officers, and 
crew the Government were in fact in possession of the ship. I cannot pay 
serious attention to the suggestion that all that the consul intended to do 
was to supply a well affected new master on behalf of the owners. 

These being the facts, I come to the conclusion that when the plaintiffs 
issued a writ in which they constituted as defendants the steamship or ves- 
sel Cristina and all persons claiming an interest therein in the body of which 
the same ship and all persons claiming an interest therein were commanded 
within eight days to cause an appearance to be entered for them in the 
Probate, Divorce, and Admiralty Division and on which they endorsed the 
claim to have possession adjudged to them of the said steamship or vessel 
Cristina, they were directly impleading the Spanish Government, whom 
they knew to be the only persons interested in the Cristina other than them- 
selves, and from whom they desired that possession should be taken after it 
was adjudged to them. 

We have had an interesting exposition of the history of Admiralty 
practice and the evolution of the writ in rem. It is plain that it began with 
the arrest of a named defendant. In his absence any of his property in the 
jurisdiction, including his ship or ships, could be arrested. Eventually, the 
ship, over which some maritime claim was asserted, could alone be arrested. 
But in all cases, as in the present practice when a defendant has appeared, 
the claim is against him personally, and though it is enforced in the first 
instance by sale of the ship or enforcement of the bail a damage claim is not 
in our jurisprudence limited to the value of the ship. In these days it is 
unusual to name defendants. When the defendants are described as ‘‘the 
owners of a vessel”’ they can be at once identified. When persons are not 
entitled the defendants, but in the body of the writ are cited to appear as 
persons claiming an interest, there is said to be some uncertainty whether 
they appear under leave to intervene or without such leave. In any case 
when they do appear they appear as defendants, and as such I conceive 
that they are impleaded. And when they cannot be heard to protect their 
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interest unless they appear as defendants I incline to hold that if they are 
persons claiming an interest they are by the very terms of the writ im- 
pleaded. But in the present case, where persons claiming an interest are the 
only persons entitled defendants, and the Spanish Government are the only 
persons claiming an interest adverse to the plaintiffs, I have no doubt not 
only that the Government were in fact impleaded but were intended by the 
plaintiffs to be impleaded. 

The second point seems to me, if possible, to be clearer. It is well es- 
tablished that the court will not arrest a ship which is under the control of a 
sovereign by reason of requisition. The Broadmayne (32 The Times L.R. 
304; [1916] P. 64), The Messicano (32 The Times L.R. 519), The Crimdon 
(85 The Times L.R. 81). 

But the present case is not one of control for public purposes but of actual 
possession for public purposes. It is indistinguishable from The Gagara 
(35 The Times L.R. 243; [1919] P. 95), which, in the Court of Appeal, was 
decided solely on the ground that the ship was in the actual possession of a 
foreign sovereign—namely, the State of Estonia. The courts of our country 
will not allow their process to be used against such a ship and the arrest can- 
not be maintained. In the present case I find it unnecessary to decide many 
of the interesting points raised in the argument for the appellants—whether 
the ship was rightly in the possession of the Government; what was the 
exterritorial effect of the Spanish decree; what implied restrictions in 
different circumstances might be attached to sovereign immunity; when, if 
ever, the assertion of the sovereign as to his property or possession is con- 
clusive. In matters of such grave importance as those involving questions of 
international law, itseems tome very expedient that courts should refrain from 
expressing opinions which are beside the question actually to be decided. 

In the present case, in my opinion the decisions of the trial judge and the 
Court of Appeal were right and should be affirmed, and this appeal should 
be dismissed, with costs. 


Lorp THANKERTON. My Lords, in my opinion, on the facts in this case, 
the decisions of the trial judge and of the Court of Appeal were right, and 
should be affirmed. 

It is admitted that the Government of the Republic of Spain is the Gov- 
ernment of a foreign sovereign state, fully recognized as such by his Majesty’s 
Government. In my opinion it is sufficiently established that the Spanish 
Government, without a breach of the peace, obtained by their agents de 
facto possession of the ship on July 14, 1937, and have since remained in de 
facto possession. I am further of opinion that it is sufficiently established 
that such possession is for public uses, for the purposes of prosecution of the 
civil war in Spain. The Spanish Government decline to submit to the 
jurisdiction, and it has not been maintained by the appellants that there are 
any facts from which such submission can be implied. 
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I agree with my noble and learned friend on the Woolsack that in the 
present case not only were the Spanish Government in fact impleaded, but 
they were intended to be so impleaded. Further, the order sought in the 
present case would necessarily displace the de facto possession of the Spanish 
Government, and I agree with my noble and learned friend that the doctrine 
of immunity of the property of a foreign sovereign state dedicated to public 
uses includes the case of actual possession for public uses. In this view the 
case clearly comes within the principles laid down by Lord Justice Brett in 
The Parlement Belge (5 P.D. 197). 

But, my Lords, I have some doubt whether the proposition that the foreign 
sovereign state cannot be impleaded is an absolute one, the real criterion be- 
ing the nature of the remedy sought. To indicate this, let me quote the 
principles laid down in The Parlement Belge. Lord Justice Brett stated 
(5 P.D. at p. 205): 


The first question really raises this, whether every part of the public 
property of every sovereign authority in use for national purposes is 
not as much exempt from the jurisdiction of every court as is the person 
of every sovereign. Whether it is so or not depends upon whether all 
nations have agreed that it shall be, or in other words, whether it is 
so by the law of nations. The exemption of the person of every sov- 
ereign from adverse suit is admitted to be part of the law of nations. 
An equal exemption from interference by any process of any court of 
some property of every sovereign is admitted to be a part of the law of 
nations. 


This passage suggests that the absolute exemption is of the person of the 
sovereign from adverse suit, but that in the case where property of a sov- 
ereign is not admitted by the agreement of nations to be exempt, action in 
rem against such property which is within the territorial jurisdiction is 
available, even if the sovereign be invited to contest the suit, if he so 
choose. 

It happens that The Parlement Belge (supra) affords an interesting illus- 
tration, for Sir Robert Phillimore, in the same case in the court below (4 
P.D. 129) had rejected the claim to exemption, and his grounds are stated 
in the following passage (at p. 148): 


Looking to the character of the suit and to other passages in the 
judgment [Mr. Justice Story’s judgment in The Santissima Trinidad (7 
Wheat. 283)], it seems to me clear that by the expression ‘‘public ship 
of the Government” was meant a ship of war, and not any vessel em- 
ployed by the Government. But even if the term could be treated as 
more comprehensive and as including public ships such as I have 
referred to sent by the Government on exploring expeditions, it would 
not include a vessel engaged in commerce, whose owner is (to use the 
expression of Bynkershoek, De leg. Mercatore) ‘“‘strenué mercatorem 
agens.”” (Corn. van Bynkershoek, De Foro Legatorum, ch. XIV. (De 
Legato Mercatore) p. 165 (ed. 1767)). Upon the whole, I am of opinion 
that neither upon principle, precedent, nor analogy of general inter- 
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national law, should I be warranted in considering the Parlement Belge 
as belonging to that category of public vessels which are exempt from 
process of law and all private claims. 


In the Court of Appeal, in delivering the judgment of the court, Lord 
Justice Brett held that the exemption was not confined to ships of war, but 
applied to ships and other property of the sovereign destined to public uses. 
He then went on to consider whether The Parlement Belge (supra) was so 
dedicated, and came to the conclusion that it was so dedicated, because its 
use for purposes of trade was only subservient to the main purpose of carry- 
ing the mails. Then comes a striking passage in the judgment (5 P.D. at 
p. 220): 


The ship is not in fact brought within the first proposition. As to 
the second, it has been frequently stated that an independent sovereign 
cannot be personally sued, although he has carried on a private trading 
adventure. It has been held that an ambassador cannot be personally 
sued, although he has traded; and in both cases because such a suit 
would be inconsistent with the independence and equality of the state 
which he represents. If the remedy sought by an action in rem against 
public property is, as we think it is, an indirect mode of exercising the 
authority of the court against the owner of the property, then the 
attempt to exercise such an authority is an attempt inconsistent with 
the independence and equality of the state which is represented by 
such owner. 


It may be argued, as a logical inference from this passage, that an action in 
rem against property of the sovereign which is engaged in the private 
trading, and which is not dedicated to public uses, is not to be regarded as 
inconsistent with the independence and equality of the state represented by 
such owner, and that any other view would lead to absolute exemption of 
all property owned by the sovereign, and not the exemption of some property 
only. 

If that were the correct inference, it would not justify the view of the Court 
of Appeal—in The Porto Alexandre (36 The Times L.R. 66; [1920] P. 30), 
where the ship was being used in ordinary commerce, the earning of freight 
being the sole interest of the Portuguese Government, who owned it—that 
they were bound to hold it exempt by reason of the decision in The Parlement 
Belge (supra). They made no inquiry whether such an exemption was 
generally agreed to by the nations, and it seems to be common knowledge 
that they have not so agreed. This question, which has come to be of in- 
creasing importance of recent years, has not been considered by this House, 
and, as I hold that the Cristina was dedicated to public uses, I find it unnec- 
essary to decide it in this appeal. Accordingly, I express no opinion on the 
matter, but I desire to make clear that I hold myself free to reconsider the 
decision in The Porto Alexandre (supra). In the later case of The Jupiter 
(40 The Times L.R. 815; [1924] P. 236) counsel for the appellants conceded 
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that he was precluded by the decision in The Porto Alexandre (supra) from 
raising this question in the Court of Appeal. 
I concur in the motion proposed by the noble and learned Lord. 


Lorp MacmiLuan. My Lords, various topics of the first importance were 
mooted in the course of the argument on this appeal, which it is unnecessary 
and inexpedient to discuss, but it may not be out of place to indicate the 
general principles which provide the setting for the particular problem which 
your Lordships have to solve. 

It is an essential attribute of the sovereignty of this realm, as of all sover- 
eign independent states, that it should possess jurisdiction over all persons 
and things within its territorial limits, and in all causes, civil and criminal, 
arising within these limits. This jurisdiction is exercised through the in- 
strumentality of the duly constituted tribunals of the land. But, just as 
individuals living in a community find it expedient to submit to some 
diminution of their freedom of action in favour of their fellow-citizens, so 
also the sovereign states which constitute the community of nations have 
been led by courtesy, as well as by self-interest, to waive in favour of each 
other certain of their sovereign rights. The extent of these mutual conces- 
sions, and their recognition, is primarily a matter of international, not of 
domestic, law, and as must necessarily be the case with all international 
law, which has neither tribunals nor legislatures to define its principles with 
binding authority, there may be considerable divergence of view and of 
practice among the nations. Hence, when questions involving international 
law arise in the domestic courts of a state, problems of great difficulty and 
gravity may emerge. 

“It is a trite observation that there is no such thing as a standard of in- 
ternational law extraneous to the domestic law of a kingdom, to which appeal 
may be made. International law, so far as this court is concerned, is the 
body of doctrine regarding the international rights and duties of states which 
has been adopted and made part of the law of Scotland.”’ These are the 
well-chosen words of Lord Dunedin, when Lord Justice-General, in a case 
which raised important issues of international law (Mortensen v. Peters 
(1906) 8 F. (J.C.) 93, at p. 101). 

It is a recognized prerequisite of the adoption in our municipal law of a 
doctrine of public international law that it shall have attained the position 
of general acceptance ky civilized nations as a rule of international conduct, 
evidenced by international treaties and conventions, authoritative text- 
books, practice and judicial decisions. It is manifestly of the highest im- 
portance that the courts of this country, before they give the force of law 
within this realm to any doctrine of international law, should be satisfied 
that it has the hall marks of general assent and reciprocity. 

I confess that I should hesitate to lay down that it is part of the law of 
England that an ordinary foreign trading vessel is immune from civil process 
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within this realm by reason merely of the fact that it is owned by a foreign 
state, for such a principle must be an importation from international law, 
and there is no proved consensus of international opinion or practice to this 
effect. On the contrary, the subject is one on which divergent views exist, 
and have been expressed among the nations. When the doctrine of the 
immunity of the person and property of foreign sovereigns from the jurisdic- 
tion of the courts of this country was first formulated and accepted, it was a 
concession to the dignity, equality and independence of foreign sovereigns 
which the comity of nations enjoined. It is only in modern times that sov- 
ereign states have so far condescended to lay aside their dignity as to enter 
the competitive markets of commerce, and it is easy to see that different 
views may be taken whether an immunity conceded in one set of circum- 
stances should to the same extent be enjoyed in totally different cireum- 
stances. 

I recognize that the courts of this country have already, in cases which 
have been cited at the bar, gone a long way in extending the doctrine of 
immunity, but the cases which have gone furthest have not been hitherto 
considered in this House, and, like my noble and learned friend Lord Thank- 
erton, I desire to reserve my opinion on the question raised in The Porto 
Alexandre (36 The Times L.R. 66; [1920] P. 30). 

With these observations I am content to express my agreement with what 
I understand to be the opinion of all your Lordships, that this action, which 
is directed to take—ultimately, if necessary, by force—a Spanish ship requi- 
sitioned for public purposes by the duly recognized Government of Spain, and 
lying in a British port, out of the possession of that Government, cannot 
be allowed to proceed in the courts of this country. 


Lorp Wrieut. My Lords, the appellants, who are a Spanish company 
carrying on the business of shipowners at Bilbao, in Spain, initiated this 
action by a writ in rem in the Admiralty Division claiming as sole owners of 
the steamship Cristina to have possession adjudged to them of the steam- 
ship. The writ was against the steamship or vessel Cristina and all persons 
claiming an interest therein. The Cristina, which is a Spanish steamship 
registered at the port of Bilbao, was on July 22, 1937, the date of the writ, 
lying in Queens Dock, Cardiff, where she had arrived on Juiy 8, 1937. At 
that latter date she was in charge of a captain named Faustino Frias, ap- 
pointed by and acting for the appellants, who were operating her. On July 
9, 1937, he attended at the office of the Spanish consul at Cardiff, as Spanish 
shipmasters are bound to do by Spanish law on arriving at a foreign port, 
when he was handed a letter from the consul requiring him to produce at the 
consulate the Patente de Navegacién, so that it could be noted in accordance 
with a decree of the Spanish Government, dated June 28, 1937, requisitioning 
the ship. The captain failed to do so, and on July 13, 1937, the consul, by 
registered letter, dismissed the captain and also all other officers and members 
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of the crew not in sympathy with his Government. On the following day 
the consul went on board with one Santiago Asolo, anew master, whom he had 
appointed in the name of the Government of the Republic of Spain, and 
broke open the captain’s cabin, which was locked, but found that the late 
captain, who had left the ship, had taken away the Patente de Navegacion. 
The new captain was placed in charge of the vessel on behalf of the Spanish 
Government, and has remained so, save for a period when he was absent for 
family reasons, when he left the ship in charge of a mate, also appointed by 
the consul for the Spanish Government. The master and mate have sworn 
that at all material times they and the crew have had continuous possession 
of the ship on behalf of the Spanish Government, and have held themselves 
and the ship at that Government’s disposal, subject to the arrest by the 
court, which was effected by a warrant issued on the appellant’s application, 
supported by affidavits. It is also sworn that the ship’s expenses have been 
disbursed by the Spanish Government since the new captain took charge. 

The Spanish consul at Cardiff, who acted with the authority of the Span- 
ish consul-general and the Spanish Ambassador in London, claimed to requi- 
sition the Cristina in virtue of a decree dated at Valencia June 28, 1937, and 
published in the Gaceta de la Republica on June 29, 1937, which provided 
that all the vessels registered at the port of Bilbao should be requisitioned 
and be at the disposal of ‘“‘the legitimate Government of the Republic,” 
and that any Spanish shipowner, or owner of a vessel so registered, should be 
bound to hand over its administration to the bodies designated by the Gov- 
ernment for the purposes of receiving orders and instructions in relation to 
the service to be rendered by the vessel. The decree recited, inter alia, that 
in order the better to be able to meet the requirements of the war the Gov- 
ernment considered it desirable to exercise immediate and direct control 
over services of marine transport in order to carry into effect the plans of 
supplies, evacuation or anything which the Government might wish to carry 
out. The decree was stated to be directed to control and administer the 
means of marine tran%port. It also contained various ancillary provisions 
and, in particular, required entries to be made in the appropriate registers 
and ships’ papers of any requisition under the decree. 

On July 27, 1937, the respondents entered a conditional appearance “‘as 
owners or persons interested in this action, without prejudice to an appli- 
cation to set aside the writ or service thereof.”” On the same day they 
lodged a notice of motion claiming that the writ, the arrest, and all subse- 
quent proceedings should be set aside on the grounds that the Cristina was 
the property of the Government of Spain, a foreign independent state, 
which declined to sanction the proceedings; that the Cristina was in the 
possession of the Government by its duly authorized agent; that the Gov- 
ernment had a right to the possession of the Cristina; and that the action 
impleaded a foreign sovereign state—namely, the Government of Spain. 
Among the affidavits in support of the application was one from the Coun- 
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sellor of the Spanish Embassy in London, affirming on oath that by virtue 
of the decree the Government of Spain ‘‘claims and is entitled to possession 
of the said ship under the said requisition.’”” He further deposed that the 
Government of Spain was unwilling to submit to the jurisdiction of the court, 
and that the proceedings impleaded that Government. He also deposed 
that the requisition had been effected at Cardiff by notices from the consul 
at Cardiff to the captain, agents, and cargo owners of the ship, and to the 
port and immigration authorities there. 

At the trial Mr. Justice Bucknill granted the application and set aside the 
writ, arrest and proceedings. His decision was affirmed by the Court of 
Appeal from whose order this appeal is now brought to this House. At the 
trial it was admitted on behalf of the appellants that the respondents, the 
Republican Government of Spain, is an independent sovereign state, recog- 
nized by his Majesty’s Government. It was not contested that this admis- 
sion involved that the Republican Government was the sole Government 
recognized by his Majesty’s Government in and for Spain. The case has 
accordingly proceeded throughout on that footing. This House and the 
courts below have thus no judicial knowledge, save as appears from the re- 
citals in the decree, of the conflict which it is general knowledge is going on 
in Spain, or the division of territory between the contesting forces. 

It has also been admitted that the Cristina was not in Spanish territorial 
waters from the date of the decree until the date of the facts alleged to con- 
stitute the requisition, when she was in British territorial waters. 

The respondents do not contend that they are the owners of the Cristina, 
but say that they are and were at all material times in de facto possession of 
the Cristina and were therefore without their consent impleaded by the 
writ in rem claiming possession adversely to their actual possession. Such a 
proceeding, they contend, is inconsistent with their position as an indepen- 
dent sovereign state recognized by his Majesty’s Government. They fur- 
ther contend that the action involved a claim to interfere with their right of 
direction and control coupled with actual possession, acquired by reason of 
the requisition. This though not ownership is, it is said, a right in the ship 
in the nature of property, and was, as being the property of an independent 
sovereign state, immune from the interference of the court, either by the 
arrest or by an order annulling the requisition and giving possession to the 
appellants and ousting the respondents from possession. The word requisi- 
tion, while not a term of art, is familiar, and has been constantly used to 
describe the compulsory taking by government invariably, or at least gener- 
ally, for public purposes of the user, direction and control of the ship, with 
or without possession. 

In my judgment, both contentions are well founded, and the order of the 
courts below may be sustained on either ground. But the grounds are 
separate, and call for separate analysis, though both alike are based on the 
general principles of international law according to which a sovereign state 
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is held to be immune from the jurisdiction of another sovereign state. This 
is sometimes said to flow from international comity or courtesy, but may 
now more properly be regarded as a rule of international law accepted 
among the community of nations. It is binding on the municipal courts of 
this country in the sense and to the extent that it has been received and en- 
forced by these courts. It is true that it involves a subtraction from the 
sovereignty of the state, which renounces pro tanto the competence of its 
courts to exercise their jurisdiction even over matters occurring within its 
territorial limits, though to do so is, prima facie, an integral part of the sov- 
ereignty. The rule may be said to be based on the principle ‘‘ par in parem 
non habet imperium’’—no state can claim jurisdiction over another sovereign 
state. Or it may be rested on the circumstance that, in general, the judg- 
ment of a municipal court could not be enforced against a foreign sovereign 
state, or that the attempt to enforce might be regarded as an unfriendly act. 
Or it may be taken to flow from reciprocity, each sovereign state within the 
community of nations accepting some subtraction from its full sovereignty 
in return for similar concessions on the side of the others. I need not dis- 
cuss other possible explanations. The rule is naturally subject to waiver by 
the consent of the sovereign, who may desire a legal adjudication as to his 
rights. There may, indeed, be particular and special exceptions not neces- 
sary here to discuss. The principle has been received and applied by the 
courts of this country in many decided cases, and in particular in many cases 
dealing with states of facts similar to the facts here in question. But the 
rule only applies as between sovereign states recognized as such by his Majes- 
ty’s Government. For the purposes of the present case, so far as concerns 
Spain, the respondents are such a sovereign state. 

The first of the two rules here relevant—namely, that the independent 
sovereign may not be directly or indirectly impleaded in the courts of this 
country without its consent has been recognized as a general proposition in 
many cases, as for instance Mighell v. Sultan of Johore (10 The Times L.R. 
115; [1894] 1 Q. B. 149), an action in personam. Similarly, in Duff Devel- 
opment Company v. Kelantan Government (40 The Times L.R. 566; [1924] 
A.C. 797), Lord Cave (at pp. 567 and 805 of the respective reports) referred 
to the right of an independent sovereign state by international law to the 
immunity against legal process, which was defined in The Parlement Belge 
(5 P.D. 197), and Lord Sumner said (at pp. 572 and 822 of the respective 
reports): “‘The principle is well settled, that a foreign sovereign is not liable 
to be impleaded in the municipal courts of this country, but is subject to their 
jurisdiction only when he submits to it, whether by invoking it as a plaintiff 
or by appearing as a defendant without objection.”” The principle is stated 
without any special referenee to reciprocity. 

But The Parlement Belge (supra) shows clearly that a sovereign may be 
impleaded as much by an action in rem as by an action in personam. As 
was said by the Privy Council in Young ». s.s. Scotia ((1903] A.C. 501, at 
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p. 504): ‘‘Where you are dealing with an action in rem for salvage, the par- 
ticular form of procedure which is adopted in the seizure of the vessel is 
only one mode of impleading the owner.”” In The Parlement Belge (supra) 
(a case to which I shall later refer in connexion with the immunity of the 
sovereign’s property) the action in rem was brought under a claim for col- 
lision damage done by a Belgian state mail packet. It was contended that 
the sovereign was not impleaded (sc. personally) but only the res. Lord 
Justice Brett, in delivering the judgment of the Court of Appeal, said (5 
P.D. at p. 219): 

[The Bold Buccleugh (7 Moo. P.C. 267)] decides that an action in rem 
is a different action from one in personam and has a different result. 
But it does not decide that a court which seizes and sells a man’s prop- 
erty does not assume to make that man subject to its jurisdiction. To 
implead an independent sovereign in such a way is to call upon him to 
sacrifice either his property or his independence. ‘To place him in that 
position is a breach of the principle upon which his immunity from juris- 
diction rests. We think that he cannot be so indirectly impleaded, 
any more than he could be directly impleaded. The case is, upon this 
consideration of it, brought within the general rule that a sovereign 
authority cannot be personally impleaded in any court. 


I think that the substantial soundness of this ruling is corroborated by 
considering the nature of the modern writ in rem. The history and effect 
of that writ have been fully explored by Mr. Justice Jeune in The Dictator 
({1892] P. 304), approved and followed by the Court of Appeal in The 
Gemma (15 The Times L.R. 529; [1899] P. 285). It seems that originally 
the warrant was issued for the purpose of compelling the defendant to ap- 
pear and submit to the court, and was directed not merely against the prop- 
erty said to be the instrument of injury, but any property of the defendant, 
or even himself personally. But the modern writ in rem has become a 
machinery directed against the ship charged to have been the instrument of 
the wrongdoing in cases where it is sought to enforce a maritime or statu- 
tory lien, or in a possessory action against the ship whose possession is 
claimed. 

To take the present case, the writ names as defendants the Cristina and 
all persons claiming an interest therein, and claims possession. The writ 
commands an appearance to be entered by the defendants (presumably 
other than the vessel), and gives notice that in default of so doing the plain- 
tiffs may proceed and judgment be given by default, adjudging possession 
to the plaintiffs. A judgment in rem is a judgment against all the world, 
and if given in favour of the plaintiffs would conclusively oust the defendants 
from the possession which, on the facts I have stated, they beyond question 
de facto enjoy. The writ by its express terms commands the defendants to 
appear or let judgment go by default. They are given the clear alternative 
of either submitting to the jurisdiction or losing possession. In the words of 
Lord Justice Brett the independent sovereign is thus called on to sacrifice 
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either its property or its independence. It is, I think, clear that no such 
writ can be upheld against the sovereign state unless it consents. It is 
therefore given the right, if it desires neither to appear nor to submit to 
judgment, to appear under protest and apply to set aside the writ, or take 
other appropriate procedure with the same object. It may be said that it is 
indirectly impleaded, but I incline to think that it is more correct to say 
that it is directly impleaded. The defendants cited are ‘‘all persons claim- 
ing an interest in the Cristina,” a description which precisely covers on the 
facts of the case the Spanish Government, and, to judge by the affidavits 
filed by the appellants in applying to obtain the warrant to arrest, no one 
else. Under the modern and statutory form of a writ in rem a defendant who 
appears becomes subject to liability 7m personam. Thus, the writ in rem 
becomes in effect also a writ in personam. This emphasizes the view that 
the writ directly impleads the Spanish Government. 

The crucial fact in this connexion is simply that de facto possession was 
enjoyed by the Spanish Government. The position would obviously have 
been quite different if the respondents were seeking to obtain possession by 
the process of the court instead of resisting an attempt by the process of the 
court to oust them from actual possession. 

In the present case the fact of possession was proved. It is unnecessary 
here to consider whether the court would act conclusively on a bare assertion 
by the Government that the vessel is in its possession. I should hesitate as 
at present advised so to hold, but the respondents here have established the 
necessary facts by evidence. 

It is unnecessary to consider by what mode the respondents obtained pos- 
session. It is enougi: to ascertain that they had possession at the time 
when the claim to immunity was made. Nor is it necessary to consider 
here whether any particular person not entitled to diplomatic immunity 
has made himself liable to English law. 

The appellants have contended that the rule that the sovereign cannot be 
impleaded is not absolute or universal, and have instanced as possible excep- 
tions cases of title to real property in the jurisdiction, or suits to administer 
a fund in court in which the foreign sovereign is interested, or representative 
actions such as debenture holders’ actions where the sovereign holds deben- 
tures. Whatever may be the position in such cases, they are essentially 
different from, and afford no guidance for, the present case, and I do not 
need here to discuss them. 

This ground would by itself, subject to some questions to be considered 
below, be enough to entitle the respondents to succeed, but there is a second 
ground on which the writ should, in my judgment, be set aside, which is that 
it claims to interfere with the property of the foreign sovereign. That the 
court has in general no jurisdiction to do this is illustrated by The Parlement 
Belge (supra). One ground of the decision that the writ should be set aside 
was that it was in rem against the Belgian packet. Lord Justice Brett en- 


JUDICIAL DECISIONS 837 


forced the principle by a copious citation of English and United States 
authorities, and rightly concluded (5 P.D. at p. 214): 

The principle to be deduced from all these cases is that, as a conse- 
quence of the absolute independence of every sovereign authority, and 
of the international comity which induces every sovereign state to 
respect the independence and dignity of every other sovereign state, 
each and every one declines to exercise by means of its courts any of 
its territorial jurisdiction over the person of any sovereign or ambassa- 
dor of any other state, or over the public property of any state which is 
destined to public use, or over the property of any ambassador, though 
such sovereign, ambassador, or property be within its territory, and, 
therefore, but for the common agreement, subject to its jurisdiction. 


The appellants, while not contesting the general principle, have denied 
that it applies to the facts of the present case, for various reasons. In the 
first place they have relied on the fact that the Spanish Government had no 
property (in the sense of ownership) in the Cristina, whereas in The Parle- 
ment Belge (supra) the Belgian Government was the owner of the mail 
packet. But the rule is not limited to ownership. It applies to cases 
where what the Government has is a lesser interest, which may be not 
merely not proprietary but not even possessory. Thus it has been applied 
to vessels requisitioned by a government where, in consequence of the requi- 
sition, the vessel, whether or not it is in the possession of the foreign state, 
is subject to its direction and employed under its orders. That was a 
separate ground in T'he Porto Alexandre (36 The Times L.R. 66; [1920] P. 30), 
apart from the question whether, or fact that, the vessel had actually become 
the property of the Portuguese Government which was possessing and em- 
ploying her. A similar immunity from arrest was upheld in favour of the 
British Crown in The Broadmayne (32 The Times L.R. 304; [1916] P. 64), a 
vessel requisitioned by the British Government under what was in fact a 
compulsory charter-party and hiring. The Government, it was held, could 
not be deprived by the order of the court of her services, nor could the court 
interfere with her so long as she was in the Crown’s employment, though 
any rights against the owners not affecting the user by the Crown were 
preserved. This latter point does not arise in actions for possession, as 
contrasted with actions claiming a lien. Similarly, in The Jupiter (40 The 
Times L.R. 673, 815; [1924] P. 236) no question of ownership of the vessel 
was involved. All that clearly appears from the report is that the vessel, 
being a Russian vessel, was in the possession and subject to the control of 
the Russian Soviet Government, which claimed the right to possession under 
a master holding for it. A writ in rem for possession was set aside. The 
Court of Appeal obviously treated the facts as sufficient to bring the case 
within the rule which Lord Justice Scrutton ([1924] P. at p. 243) quoted from 
Dicey’s Conflict of Laws (3rd ed. at p. 215): ‘‘The court has no jurisdiction 
to entertain an action against any foreign sovereign. Any action against 
the property of a foreign sovereign is an action or proceeding against such 
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person.”’ In my judgment on the facts of the present case the requisitioning 
of the Cristina under the decree of June 28, 1937, gave the Spanish Govern- 
ment a right of interest in the Cristina, whether called property or not, 
which was immune from interference by the courts of this country. 

The Court of Appeal rightly, as I think, treated the case as concluded in 
substance by The Jupiter (supra). It has, however, been strenuously con- 
tended that the decision in The Jupiter (supra) does not govern this case 
because the requisition was there effected within the jurisdiction of the requi- 
sitioning state, whereas in the present case the Spanish Government seized 
the Cristina in British territorial waters. It was said that such seizure con- 
stituted a wrongful act which was a breach of international comity and ex- 
cluded a right to claim the reciprocal comity of immunity. The famous 
judgment of Chief Justice Marshall in Schooner Exchange v. M’Faddon and 
Others ((1812) 7 Cranch 116) was also relied on as resting the immunity on a 
licence in favour of the sovereign state which brings its own property within 
the alien jurisdiction on the footing of the licence, whereas no such licence 
can be implied when the vessel has entered the jurisdiction in the owner’s 
possession and has then been wrongly seized. It was also said that the 
judgment of the courts below, if upheld, would enable a foreign sovereign state 
to effect unlawful seizures in this realm of chattels or property without 
either the state itself or its agents being under any liability, civil or criminal. 
But, in my judgment, these objections are ill-conceived. I do not think 
that Chief Justice Marshall had any such idea in mind when he referred to 
an implied licence under which the foreign vessel entered the jurisdiction. 
His expressions were apt with regard to the facts before him, but were not 
intended to limit or define the immunity which follows not so much from the 
fiction of a licence, as from the independent status in international law of 
the foreign sovereign. This gives the sovereign, so far as concerns courts of 
law, an immunity even in respect of conduct in breach of the municipal law. 
The remedy, if any, is prima facie by diplomatic representation or other ac- 
tion between the sovereign states, not by litigation in municipal courts. 
Whatever the consequences which in any particular case may follow from 
this immunity, it is too well established in the law of this country to admit of 
being infringed. It must also be noted in the present case that the Cristina, 
even when in Cardiff docks, may have, as being a foreign merchant ship, a 
different status from an ordinary chattel on land. But as the relevant fact 
here is that the Spanish Government had in fact requisitioned her, there is 
no need to consider whether in any sense, or to any extent, she was subject 
while in English territorial waters to the law of her flag, or to the operation 
of the Spanish decree. Nor is it necessary, even if it be competent, for the 
court to debate whether the decree was validly made under Spanish law. I 
do not think that The Jupiter (supra) admits of any solid distinction because 
of the fact that the Jupiter was requisitioned within the territorial jurisdic- 
tion of the Soviet State. 
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A further point raised by the appellants was that the Cristina was a private 
merchant vessel employed in trading, whereas in The Parlement Belge (supra) 
the Court of Appeal was careful to point out that the vessel was mainly used 
for carrying the mails, and that the carrying of passengers and merchandise 
was subsidiary. And it is said that the Court of Appeal in The Parlement 
Belge (supra) would have refused to recognize the respondent’s immunity in 
the facts of this case. The contention seems to be that the Cristina was a 
tramp steamer which its owners had employed in ordinary trading, and in 
the carriage of commercial cargoes, and that with regard to such a vessel the 
foreign sovereign state could not claim immunity on the ground of property 
or possession, nor could it claim immunity from being impleaded by an ac- 
tion in rem against the ship. It might be enough to say in answer to these 
arguments that the circumstances under which the respondents took pos- 
session of the Cristina, particularly in view of the recitals to the decree, 
sufficiently bring the Cristina within the description of public property of the 
state destined to public use. This is the general criterion postulated by the 
Court of Appeal in The Parlement Belge (supra), but that court never in- 
tended to lay down that a trading vessel must be deemed to be as a matter 
of law outside the sphere of immunity. 

The main contention of the plaintiffs in that case was that the immunity 
was limited to ships of war, and a few other types of vessels, such as royal 
yachts, transports, and a few others. It was no doubt with regard to armed 
ships of war that the immunity of ships was first recognized, as in The Ez- 
change (supra). But as Sir H. 8S. Giffard, 8.G., pungently pointed out in 
argument in The Parlement Belge (5 P.D., at p. 202): ‘‘The privilege depends 
on the immunity of the sovereign, not on anything peculiar to a ship of war, 
though it seldom arises as to anything else, because hardly anything belong- 
ing to a sovereign in his public capacity, except a ship of war, ever goes 
wandering into the jurisdiction of foreign courts.”’ Times, however, have 
changed, and the general principle must override the particular instance, and 
be adapted to the new conditions. Indeed The Parlement Belge (supra) 
might be fairly described as a commercial vessel, since mails are more often 
than not carried by private ships. In Young v. s.s. Scotia (supra) the vessel 
held to be immune as a public vessel was a train ferry owned by the Crown 
and employed to carry trains between two points on a railway owned by the 
Government of Canada. In The Jassy ({1906] P. 270) Sir Gorrell Barnes, P., 
upheld the immunity in the case of a vessel which was the property of the 
State of Rumania and employed for the public purposes of the state in con- 
nexion with the national railways of Rumania. 

But the most signal development of the principle has been during the 
Great War, during which the importance to the state of trading vessels be- 
came fully realized. This development was most uncompromisingly ex- 
pressed in a judgment of the Supreme Court of the United States in Berizai 
Bros. Company v. s.s. Pesaro (271 U.S. 562). That was an action in rem 
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brought against an Italian ship for damages for failure to carry a parcel of 
silk shipped for carriage from Italy to New York. The ship belonged to the 
Italian Government, and was a general ship engaged in the common carriage 
of merchandise for hire. The court said (271 U.S., at p. 574): 

We think the principles [of immunity] are applicable alike to all ships 
held and used by the government for a public purpose, and that when, 
for the purpose of advancing the trade of its people or providing 
revenue for its treasury, a government acquires, mans and operates 
ships in the carrying trade, they are public ships in the same sense that 
war ships are. We know of no international usage which regards the 
maintenance and advancement of the economic welfare of a people in 
time of peace as any less a public purpose than the maintenance and 
training of a naval force. 

This was in 1925. The court cited as recent authorities Young ». 8.s. 
Scotia (supra), The Jassy (supra), The Gagara (35 The Times L.R. 2438; [1919] 
P. 95), The Porto Alexandre (supra), and The Jupiter (supra). This judg- 
ment seems to represent the impact of modern ideas on the doctrines of The 
Parlement Belge (supra), but I cannot regard it as other than representing 
logical evolution. The decision of the United States court agrees with that 
of the Court of Appeal in The Porto Alexandre (supra), where the ship was 
one which had been requisitioned by the Portuguese Government and was 
being employed by them in the carriage for reward of ordinary commercial 
cargoes. The Court of Appeal held that the case came within the principle 
of The Parlement Belge (supra). Lord Justice Warrington referred to 
Briggs v. Light-Boats (93 Mass. 157), where immunity was granted in respect 
of a government lightship, and quoted the words of Lord Justice Brett in 
The Parlement Belge with reference to that case ({1920] P., at p. 35): “The 
ground of that judgment is that the public property of a government in use 
for public purposes is beyond the jurisdiction of the courts of either its own 
or of any other state, and that ships of war are beyond such jurisdiction, not 
because they are ships of war, but because they are public property,” the 
reason being ‘‘that the exercise of such jurisdiction is inconsistent with the 
independence of the sovereign authority of the state.” In view of what I 
regard as the nature and purpose of the possession held by the respondents 
of the Cristina, it is not necessary to express a final opinion on the question, 
but, as at present advised, I am of opinion that these decisions of the United 
States Supreme Court and of the Court of Appeal correctly state the English 
law on this point. 

This modern development of the immunity of public ships has not escaped 
severe, and in my opinion, justifiable, criticism on practical grounds of policy, 
at least as applied in times of peace. The result that follows is that govern- 
ments may use vessels for trading purposes, in competition with private ship- 
owners, and escape liability for damage, and similar salvage claims. Various 
international conventions have discussed this problem, and have culminated 
in the International Convention for the Unification of Certain Rules con- 
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cerning the Immunity of State-Owned Ships, of April 10,1926. The general 
purport of the convention was to provide that ships owned or operated by 
states were to be subject to the same rules of liability as privately owned 
vessels. Ships of war, state-owned yachts, and various other vessels owned 
or operated by a state on government and non-commercial service were ex- 
cepted. There was power for a state to suspend the operation of the con- 
vention in time of war. Great Britain, along with the majority of modern 
states, signed the convention, but has not yet ratified it or enacted any 
legislation to bring it into effect in this country. But even if the provisions 
of the convention were made law here, it is not clear that it would affect the 
position in the present case, because its effect is apparently limited to claims 
in respect of the operation of such ships, or in respect of the carriage of car- 
goesinthem. Thus it would affect claims in rem for collision damage, such 
as the claim in The Parlement Belge (supra), or for salvage as in The Broad- 
mayne (supra) and Porto Alexandre (supra), or for cargo damage, as in The 
Pesaro (supra), but, it may be, not claims for possession, such as that in the 
present case, or The Gagara (supra) or The Jupiter (supra). 

I may add that in the present case it is in my opinion sufficiently shown 
by the evidence before the court that the Spanish Government had actually 
requisitioned, and taken possession and control of, the Cristina. That is all 
that is needed to justify the claim to immunity on the ground of “property.” 
The question how far a mere claim or assertion by that Government would 
be conclusive on the court, does not arise here. 

For the reasons which I have stated, the decision of Mr. Justice Bucknill 
and of the Court of Appeal was, in my judgment, on the materials of fact, on 
which the court must act, a decision which flowed inevitably from the appli- 
cation of the principles of international law as recognized by the courts of 
this country. In my judgment the appeal must fail. 

Lorp Mavuauam. My Lords, the claim of the respondents, who are the 
Government of the Spanish Republic, and who entered a conditional appear- 
ance to the writ in rem, is based on their immunity as an independent sov- 
ereign state. The facts are fully stated in the opinion of my noble and 
learned friend Lord Wright, and it is unnecessary to repeat them at length. 
The appellants, the plaintiffs in the action, were at all material times, and 
still are, the sole owners of the Cristina. While it remained in their hands 
it was a private vessel, registered at the port of Bilbao. A decree was made 
in Spain on June 28, 1937, requisitioning all vessels registered in the port of 
Bilbao. The Cristina at that date was not within the territorial jurisdiction 
of Spain. She arrived at the port of Cardiff on July 8. On July 14, the re- 
spondents, by their agents, and, it should be mentioned, without a breach 
of the peace, took possession of the vessel. For the reasons given by your 
Lordships I accept the view that since July 14 the respondents, by their agent, 
have been in de facto possession of the ship. The writ was dated July 22. 
According to a not unusual form the defendants were ‘‘the steamship or 
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vessel Cristina and all persons claiming an interest therein.’’ The endorse- 
ment on the writ was a claim by the plaintiffs as sole owners of the ship ‘‘to 
have possession adjudged to them’’ of the same. There was an arrest of the 
vessel in due course. The respondents entered a conditional appearance 
on July 27, and moved to set aside the writ and arrest for the following 
reasons: 

That the steamship Cristina was at the time the writ in this action 
was issued the property of the Government of Spain, a recognized 
foreign independent state, and that the said state declines to sanction 
the institution of these proceedings in this court. 

That at the time of the issue of the writ in this action the steamship 
Cristina was in the possession of the Spanish Government by its duly 
authorized agent. 

That at the time of the issue of the writ in this action the Spanish 
Republican Government had a right to the possession of the steamship 
Cristina. 

That this action impleads a foreign sovereign state—namely, the 
Government of Spain. 


The first reason has been abandoned. The respondents relied on the cir- 
cumstance that by a decree of June 28, 1937, they had purported to requisi- 
tion all vessels registered in the Port of Bilbao (including the Cristina), and 
by reason thereof they claimed that they were entitled to possession of the 
Cristina, and that they were therefore impleaded by the proceedings. It 
was alleged that the Spanish consul at Cardiff had requisitioned the Cristina 
in pursuance of this decree, and that the Spanish Government were in fact 
in possession of her through a new master appointed by the said Spanish 
consul. 

Mr. Justice Bucknill and the Court of Appeal held themselves bound by 
authority to decide that the court must decline jurisdiction on the ground 
that a foreign sovereign state—namely, the Republic of Spain, was asserting 
a possessory interest in the Cristina and objected to the jurisdiction of the 
court. Hence the present appeal. If it were successful the result would 
be that our courts would have to determine the legal effect in this country of 
the decree of June 28, 1937, as regards a ship under the Spanish flag which 
was not at that date within Spanish territorial jurisdiction. This question 
has not been argued, and I shall abstain from expressing any opinion on it. 
But it seems to me that the claim by the Spanish Government for immunity 
from any form of process in this country may extend to cases where possession 
of ships or other chattels had been seized in this country without any shadow 
of right, and also to cases where maritime liens were sought to be enforced 
by actions in rem against vessels belonging to a foreign government and 
employed in the ordinary operations of commerce. For my part, I think 
such a claim ought to be scrutinized with the greatest care. In these days, 
and in the present state of the world, diplomatic representations made to a 
good many states afford a very uncertain remedy to the unfortunate persons 
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who may have been injured by the foreign government. Moreover, the 
persons entrusted with the making of diplomatic representations cannot try 
an action. If a foreign government ship has been involved in a collision at 
sea due, as alleged, to the negligence of her captain and crew the foreign 
government has only to dispute liability to render further diplomatic corre- 
spondence a waste of time. 

It is not in doubt that an action in personam against a foreign government 
will not be entertained in our courts unless that government submits to the 
jurisdiction. The rule was founded on the independence and dignity of 
the foreign government or sovereign, or, to use the language of the Master of 
the Rolls, in delivering judgment in the great case of The Parlement Belge 
(5 P.D. 197, at p. 207): ‘The real principle on which the exemption of every 
sovereign from the jurisdiction of every court has been deduced is that the 
exercise of such jurisdiction would be incompatible with his regal dignity— 
that is to say, with his absolute independence of every superior authority.”’ 
This immunity, be it noted, has been admitted in all civilized countries on 
similar principles, and with nearly the same limits. It had been by implica- 
tion admitted in this country by the statute 7 Anne, c. 12, passed in conse- 
quence of the taking of the Russian Ambassador from his coach, and his 
imprisonment under the old law by a private suitor. The statute has always 
been regarded as merely declaratory of thecommonlaw. Thesettled practice 
of the court to take judicial notice of the status of any foreign government 
(and, it may be added, of its ambassador) was finally established in this 
House in Duff Development Company v. Kelantan Government (40 The 
Times L.R. 566; [1924] A.C. 797). The present Government of the Republic 
of Spain has been recognized as being an independent sovereign state. 

The immunity of a foreign government and its ambassador as regards 
property does not stand on the same footing. The Statute of Anne protects 
the goods and chattels of ‘‘the ambassador or other public minister . 
received as such . . . or the domestic or domestic servant of any such am- 
bassador or other public minister.”’ It is clear, I think, that the property in 
the goods and chattels would have to be established, if necessary, in our 
courts before the immunity could be claimed. The ambassador could not 
be sued in trover or detinue; but if the property were not in his possession, 
and he had to bring an action to recover it, I am of opinion that he would 
have to prove in the usual way that the goods were his property. Speaking 
for myself, I think the position of a foreign government is thesame. There 
is, I think, neither principle nor any authority binding this House to sup- 
port the view that the mere claim by a government or an ambassador, or by 
one of his servants, would be sufficient to bar the jurisdiction of the court, 
except in such cases as ships of war or other notoriously public vessels, or 
other public property belonging to the state. Professor Dicey has been re- 
lied on in favour of another view, but his proposition, founded on existing 
authorities, was that ‘‘an action or other proceeding against the property”’ 
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of a foreign sovereign or an ambassador or his suite was for the purpose of 
the general rule ‘‘an action or proceeding against such person”’ (Dicey, ch. 
IV, rule 52). He did not (as he showed in the notes to the rule) mean by 
this that an action against property claimed by such person is beyond the 
jurisdiction of our courts. An independent sovereign sued for breach of 
promise of marriage in our courts can indeed claim to be outside of our 
jurisdiction. But there is no authority for the view that if he wrongfully 
obtained possession of valuable jewelry in this country, and it was in the 
hands of a third person, he could claim to stay proceedings by the rightful 
owner against that person to recover possession of the jewelry merely by 
stating that he claimed it. To come within Professor Dicey’s rule he would, 
in my opinion, be bound to prove his title. 

The result so far, in my opinion, is that while in this country no action 
can be brought against a foreign government or its accredited representative 
or persons who may be described as belonging to his suite, still, if the foreign 
government (I need not further mention the other persons with a right to 
immunity) wishes to recover property in the hands of some third party, an 
action must be brought in the usual way, and there must therefore be a sub- 
mission to the jurisdiction up to the judgment. Whether the government 
has by that submission submitted to execution for costs under the judgment 
on its property in this country is not yet settled (Duff Development Com- 
pany v. Kelantan Government (supra). If the foreign government wishes to 
recover property in this country, I am of opinion that it must, subject to 
certain exceptions, prove its case. If it is, rightly or wrongly, in possession 
of property in this country, no action can be brought against it by persons 
claiming title to or any interest in such property. 

I now approach one of the main questions involved in this appeal: What 
is the position as regards an action in rem in relation to a ship lying in a 
British port, or in British waters, which at the date of the writ happens to 
be in the possession of a foreign government? In the present case two 
additiona! facts should be remembered. First, that the Cristina, before 
seizure on behalf of the Spanish Government, was an ordinary steamship em- 
ployed in commerce; and, secondly, that she was registered at Bilbao and 
sailed under the Spanish flag. 

The leading authority in this country is The Parlement Belge (supra), 
decided in 1880 by Lord Justice James, Lord Justice Baggallay and Lord 
Justice Brett, overruling Sir Robert Phillimore. It related toa Belgian steam- 
packet plying between Dover and Ostend, belonging to the Belgian Govern- 
ment, manned by commissioned officers, and employed to carry the mails as 
well as passengers and cargo. The trial judge had decided that the action 
would lie because the ship was employed in commerce. In the Court of 
Appeal it was not in dispute that ships of war belonging to a foreign gov- 
ernment were exempt from our jurisdiction, and the elaborate judgment 
delivered by Lord Justice Brett was devoted to a consideration of the prin- 
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ciples on which immunity could properly be based to determine whether 
public ships could claim the same immunity. AsI read the judgment, which 
largely followed the reasoning of a remarkable judgment of Chief Justice 
Marshall in the Supreme Court of U.S.A. in schooner Exchange v. M’F addon 
and Others (7 Cranch 116), two things have to be established to found the 
immunity. First, that to permit the action to proceed would be incompati- 
ble with the royal dignity of the foreign sovereign or government; and, 
secondly, that the immunity was one universally recognized in foreign 
countries. I would myself prefer to say ‘‘almost universally’ recognized, 
for a few exceptions would not, I think, affect the matter. But I hold a 
strong opinion that the Court of Appeal was right in insisting as a condition 
of immunity on the adherence of other foreign governments to the same 
ruleastoimmunity. In relation to such a rule as the one now under consid- 
eration the word ‘‘comity,”’ whatever may be its defects in regard to other 
rules of private international law, has a very powerful significance. Neither 
justice nor convenience requires that a particular state should decline to 
grant justice to its own nationals who have been injured by ordinary com- 
mercial vessels belonging to foreign governments, if those governments are 
not willing to extend a similar immunity to the similar vessels of the first 
state. Nor can anything much more absurd be imagined than that, for 
example, England should decline to give legal redress against a Spanish 
trading ship belonging to that Government while such an action would be 
allowed to proceed if the ship were found in port at Genoa, or indeed, for all 
we know, at Valencia. 

Having thus laid down the principles, the judgment proceeded to deal 
with the question whether The Parlement Belge was within them, and the 
conclusion was in these words (5 P.D. at p. 220): “The property cannot upon 
the hypothesis be denied to be public property; the case is within the terms 
of the rule; it is within the spirit of the rule; therefore, we are of opinion that 
the mere fact of the ship being used subordinately and partially for trading 
purposes does not take away the general immunity.’’ My Lords, I cannot 
myself doubt that, if The Parlement Belge had been used solely for trading 
purposes, the decision would have been the other way. Almost every line 
of the judgment would have been otiose if the view of the court had been that 
all ships belonging to a foreign government, even if used purely for com- 
merce, were entitled to immunity, and the same is true as regards the judg- 
ment of the Supreme Court of the U.S.A. I must admit that some judges 
have taken another view, and the decision of the Court of Appeal in The 
Porto Alexandre (36 The Times L.R. 66; [1920] P. 30) is a clear decision in a 
sense opposite to the opinion I have expressed. After much consideration, I 
can only express my own conclusion. The judgments in The Porto Alez- 
andre (supra) seem to me to have omitted any consideration of what I deem 
to be a vital point—namely, the fact that other countries, while they admit 
the immunity as regards ships of war and other public ships, have not been at 
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all agreed that the same immunity ought to be granted to ships and cargoes 
engaged in ordinary trading voyages. 

It is objected that an action 7n rem is one in which the foreign government, 
if in possession of the ship, or if it has an interest in the ship, is impleaded. 
That, I think, in a sense is true, but I do not think many competent jurists 
are of opinion that in such a case anything more is sought, or, at any rate, 
can be obtained, than a remedy against the res. When Sir Robert Philli- 
more, equally distinguished as a judge in maritime and in international law, 
decided in The Parlement Belge (supra) (contrary to his first opinion) that 
the proceeding in rem should proceed, he was not deciding that a personal 
remedy could be enforced against the King of Belgium. For my part, I 
can see no sufficient reason for not following in the case of a state-owned 
vessel, being neither a ship of war nor in any true sense a vessel publicis 
usibus destinata, the decision of Sir Robert Phillimore. The effect would 
be that these state-owned ships would be treated as exceptions to the gen- 
eral rule to this extent, that proceedings against the ships themselves might 
be brought and prosecuted to a conclusion. Other exceptions are to be 
found in cases where proceedings are brought and continued for adminis- 
tration of a trust, or an estate, or for the winding-up of a company, even 
though a foreign government is interested: Lariviére v. Morgan (L.R. 7 
Ch. App. 550, and on appeal in L.R. 7, H.L. Cas. 423); In re Russian Bank 
for Foreign Trade (49 The Times L.R. 253; [1933] 1 Ch. 745). Moreover, 
no court has yet held that a foreign government can object to an action 
against a company in which it owns a number of shares. 

I hesitate to take the view that a requisitioning decree relating to all 
vessels registered in an important port, whether large or small, whether built 
for pleasure or profit, is itself sufficient evidence of an intention to devote the 
vessels to public uses. On the other hand, there are special circumstances 
in the present case. The Government of Spain is engaged in civil war, and 
is entitled to take exceptional and drastic measures to defend itself. The 
ships mentioned in the requisitioning decree are Spanish ships. There may 
be public uses for any of such ships, e.g., in carrying stores, munitions, men, 
orders, and the like for the purposes of defence or attack. On the whole, I 
think the circumstances of the case justify the inference that the Cristina is 
intended to be used for some of such purposes, and is, therefore, brought 
within the description publicis usibus destinata. She is, as already stated, 
in the possession of the Spanish Government. On these grounds I think 
that she is entitled to the immunity claimed, and this is sufficient to dis- 
pose of the appeal. 

My Lords, I have indicated my unwillingness to follow what I must admit 
to be the recent current of authority in our courts as regards state-owned 
trading ships. In what follows I shall merely be indicating the opinion which 
I have formed—one which I believe is shared by many judges, and by nearly 
all persons engaged in maritime pursuits—that it is high time steps were 
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taken to put an end to a state of things which, in addition to being anoma- 
lous, is most unjust to our own nationals. 

Half a century ago foreign governments very seldom embarked in trade 
with ordinary ships, though they not infrequently owned vessels destined for 
public uses, and in particular hospital vessels, supply ships, and surveying or 
exploring vessels. There were doubtless very strong reasons for extending 
the privilege long possessed by ships of war to public ships of the nature men- 
tioned, but there has been a very large development of state-owned com- 
mercial ships since the Great War and the question whether the immunity 
should continue to be given to ordinary trading ships has become acute. Is 
it consistent with sovereign dignity to acquire a tramp steamer and to com- 
pete with ordinary shippers and shipowners in the markets of the world? 
Doing so, is it consistent to set up the immunity of a sovereign if, owing to 
the want of skill of captain and crew, serious damage is caused to the ship of 
another country? Is it also consistent to refuse to permit proceedings to 
enforce a right of salvage in respect of services rendered, perhaps at great 
risk, by the vessel of another country? Is there justice or equity, or, for that 
matter, is international comity being followed, in permitting a foreign gov- 
ernment, while insisting on its own right to immunity, to bring actions 7n 
rem or in personam against our own nationals? 

My Lords, I am far from relying merely on my own opinion as to the 
absurdity of the position which our courts are in if they must continue to dis- 
claim jurisdiction in relation to commercial ships owned by foreign govern- 
ments. The matter has been considered over and over again of late years 
by foreign jurists, by English lawyers, and by business men, and with prac- 
tical unanimity they are of opinion that, if governments, or corporations 
formed by them, choose to navigate and trade as shipowners, they ought to 
submit to the same legal remedies and actions as any other shipowner. This 
was the effect of the various resolutions of the Conference of London of 
1922, of the Conference of Gothenburg of 1923, and of the Genoa Conference 
of 1925. Three conferences not being deemed sufficient, there was yet 
another in Brussels in 1926. It was attended by Great Britain, France, 
Germany, Italy, Spain, Holland, Belgium, Poland, Japan, and a number of 
other countries. The United States explained their absence by the state- 
ment that they had already given effect to the wish for uniformity in the 
laws relating to state-owned ships by the Public Vessels Act, 1925 (1925, Ch. 
428). The Brussels Conference was unanimously in favour of the view that 
in times of peace there should be no immunity as regards state-owned ships 
engaged in commerce. And the resolution was ratified by Germany, Italy, 
Holland, Belgium, Estonia, Poland, Brazil, and other countries, but not, so 
far, by Great Britain. (Oppenheim, International Law, 5th ed., Vol. I, p. 
670.) 

It must not be supposed that all the countries attending the conferences I 
have referred to were bound by their municipal laws to grant the immunity 
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in question. There isno doubt that the practice as to the immunity of state- 
owned merchant ships has been, and still is, far from uniform (Oppenheim, 
Vol. I, p. 669). France and Belgium, for example, grant only a limited im- 
munity, and Italy no immunity at all. I have not been able to ascertain the 
position taken up by Spain. The Soviet Republic has apparently adopted 
the admirable practice of owning its merchant ships through limited com- 
panies, and does not claim—even if it could, which for my part I should doubt 
—any immunity whatever in relation to such ships. 

I should add that it appears that the United States courts still adhere to 
the practice of granting immunity to foreign state-owned ships engaged in 
commerce. The statute above referred to (1925, Ch. 428) permits (Section 
1) actions to be brought for damages ‘“‘caused by a public vessel of the United 
States and for compensation for towage and salvage services including con- 
tract salvage rendered to a public vessel of the United States.” This, it will 
be noted, does not refer in terms to state-owned vessels engaged in trade, but 
in other respects it extends much further than many countries would be pre- 
pared to go, and Section 5 of the statute gives a right of action under the Act 
to nationals of a foreign government only if it is proved that such govern- 
ment “‘under similar circumstances allows nationals of the United States to 
sue in its courts.”’ It would seem that the Legislature of the United States, 
like that of all, or nearly all, other civilized countries, is disposed to the view 
that the immunity of state-owned private vessels ought not to be continued. 

A number of other points were ably argued for the appellants, and I have 
not dealt with them only because I am unable usefully to add anything on 
those points to what has fallen from my noble and learned friend Lord 
Wright. I concur in the proposed motion. 


SUPREME COURT OF THE UNITED STATES 
GUARANTY Trust CoMPANy OF NEw YorK v. THE UNITED STATES OF AMERICA * 
April 25, 1938 


In a suit brought to recover the deposit of a foreign government with a New York bank, 
_ government is subject to the local statute of limitations the same as are private 
litigants. 

The recognition of the Soviet Government by the United States in 1933 left unaffected 
the legul consequences of the previous recognition of the Provisional Government and its 
representatives in 1917 which attach to actions taken here prior to the later recognition. 
Consequently, the assigninent of November 16, 1933, by the Soviet Government to the 
United States of the right of the former to the bank account did not affect the right of 
the bunk to set up against the United States the previous running of the statute of 
limitations. 

The running of the statute of limitations was not affected by the non-recognition by the 
United States of the Soviet Government during the interval of approximately 16 years 
between the recognition of the Provisional Government of Russia and the recognition of 
the Soviet Government as its successor. 


Mr. Justice Stone delivered the opinion of the Court. 
The principal questions for decision are whether, in a suit at law brought in 
a federal district court to recover the deposit of a foreign government with a 


* 304 U. S. 126. 
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New York bank, such government is subject to the local statute of limitations 
as are private litigants; and, if so, whether the assignment of November 16, 
1933, by the Russian Soviet Government to the United States of the right of 
the former to the bank account restricts or overrides the operation of the 
statute of limitations. A subsidiary question is whether in the circumstances 
of the case the running of the statute of limitations, if otherwise applicable, 
was affected by our nonrecognition of the Soviet Government during the 
interval of approximately sixteen years between recognition of the Provisional 
Government of Russia and recognition of its successor. 

On July 15, 1916, the Imperial Russian Government opened a bank account 
with petitioner, the Guaranty Trust Company, a New York banking corpo- 
ration. On March 16, 1917, the Imperial Government was overthrown and 
was succeeded by the Provisional Government of Russia which was recognized 
by the United States on March 22,1917. On July 5, 1917, Mr. Boris Bakh- 
meteff was officially recognized by the President as the Ambassador of Russia. 
On July 12, 1917, the account being overdrawn, $5,000,000 was deposited in 
the account by Mr. Serge Ughet, Financial Attaché of the Russian Embassy 
in the United States. On November 7, 1917, the Provisional Government 
was overthrown and was succeeded by the government of the Union of Soviet 
Socialist Republics, which will be referred to as the Soviet Government. At 
that time there remained on deposit in the account the sum of approximately 
$5,000,000. On November 28, 1917, the Soviet Government dismissed 
Bakhmeteff as Ambassador and Ughet as Financial Attaché. But the 
United States continued to recognize Bakhmeteff as Ambassador until on 
June 30, 1922, he withdrew from his representation of the Russian Govern- 
ment. Thereafter, until November 16, 1933, it continued to recognize the 
Financial Attaché, and after the retirement of Bakhmeteff as Ambassador it 
recognized the former as custodian of Russian property in the United States. 

On November 16, 1933, the United States recognized the Soviet Govern- 
ment, and on that date took from it an assignment of all “amounts admitted 
to be due that may be found to be due it, as the successor of prior Govern- 
ments of Russia, or otherwise, from American nationals, including corpora- 
tions .. .” After making demand upon the petitioner for payment of the 
balance of the account the United States, on September 21, 1934, brought the 
present suit in the District Court for Southern New York to recover the 
deposit. Petitioner then moved under the Conformity Act, 28 U.S. C. § 724; 
New York Civil Practice Act, § 307; and Rules 107 and 120 of the New York 
Rule of Civil Practice, to dismiss the complaint on the ground that the recov- 
ery was barred by the New York six year statute of limitations. 

In support of the motion petitioner submitted numerous affidavits, two 
depositions, and other documentary proof tending to show that on February 
25, 1918, it had applied the balance of the account as a credit against indebt- 
edness alleged to be due to it by the Russian Government by reason of the 
latter’s seizure of certain ruble deposit accounts of petitioner in Russian 


850 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


private banks; that on that date it had repudiated all liability on the deposit 
account; and that it had then given notice of such repudiation to the Finan- 
cial Attaché of the Russian Embassy and later both to the Financial Attaché 
and to Bakhmeteff as Ambassador. The United States submitted affidavits 
and exhibits in opposition. The District Court found that petitioner had 
repudiated liability on the account on February 25, 1918; that it had given 
due notice of repudiation prior to June 30, 1922, to both the Financial Attaché 
and Ambassador Bakhmeteff; and that recovery was barred by the applicable 
six year statute of limitations of New York. New York Civil Practice Act, 
§ 48. The Court of Appeals for the Second Circuit reversed the judgment 
for petitioner, holding that the New York statute of limitations does not run 
against a foreign sovereign. 91 F. (2d) 898. Moved by the importance of 
the questions involved, we granted certiorari. 302 U.S. 681. 

Respondent argues that the Soviet Government, in a suit brought in the 
federal courts, is not subject to the local statute of limitations both because 
a foreign, like a domestic sovereign, is not subject to statutes of limitations, 
and its immunity as in the case of a domestic sovereign constitutes an implied 
exception to that statute and to the Conformity Act; and because in any case, 
since no suit to recover the deposit could have been maintained in New York 
by the Soviet Government prior to its recognition by the United States and, 
since according to New York law the statute does not run during the period 
when suit cannot be brought, the present suit is not barred. It is insisted 
further that even though the Soviet Government is bound by the local statute 
of limitations the United States is not so bound, both because the New York 
statute which bars the remedy but does not extinguish the right is not ap- 
plicable to the United States, and because the statute is inoperative and in- 
effective since it conflicts with and impedes the execution of the Executive 
Agreement between the Soviet Government and the United States by which 
the assignment was effected. Finally, the Government assails the finding of 
fact of the district court that petitioner repudiated the liability upon the 
deposit account, and contends that notice of the repudiation given by peti- 
tioner to representatives of the Provisional Government was ineffective to 
set the statute running against the Soviet Government and in favor of 
petitioner. 

First. The rule quod nullum tempus occurrit regi—that the sovereign is 
exempt from the consequences of its laches, and from the operation of statutes 
of limitations—appears to be a vestigial survival of the prerogative of the 
Crown. See Magdalen College Case, 11 Co. Rep. 66b, 74b; Hobart, L. C. J. 
in Sir Edward Coke’s Case, Gobd. 289, 295; Bracton, De Legibus, Lib. ii, c. 5, 
§ 7. But whether or not that alone accounts for its origin, the source of its 
continuing vitality where the royal privilege no longer exists is to be found in 
the public policy now underlying the rule even though it may in the beginning 
have had a different policy basis. Compare Maine, Ancient Law (10th ed., 
1930) 32 et seq. “Thetrue reason . . . is to be found in the great public pol- 
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icy of preserving the public, rights, revenues, and property from injury and 
loss by the negligence of public officers. And though this is sometimes called 
a prerogative right, it is in fact nothing more than a reservation, or exception, 
introduced for the public benefit, and equally applicable to all governments.” 
Story, J., in United States v. Hoar, Fed. Cas. No. 15,373, p. 330. Regardless 
of the form of government and independently of the royal prerogative once 
thought sufficient to justify it, the rule is supportable now because its benefit 
and advantage extend to every citizen including the defendant, whose plea of 
laches or limitation it precludes; and its uniform survival in the United States 
has been generally accounted for and justified on grounds of policy rather than 
upon any inherited notions of the personal privilege of the king. United 
States v. Kirkpatrick, 9 Wheat. 720, 735; United States v. Knight, 14 Pet. 
301, 315; United States v. Thompson, 98 U. S. 486, 489; Fink v. O’Neil, 106 
U. S. 272, 281; United States v. Nashville, C. & St. L. R. Co., 118 U. S. 120, 
125. So complete has been its acceptance that the implied immunity of the 
domestic “sovereign,” state or national, has been universally deemed to be an 
exception to local statutes of limitations where the government, state or na- 
tional, is not expressly included; and to the Conformity Act. See United 
States v. Thompson, supra. 

Whether the benefit of the rule should be extended to a foreign sovereign 
suing in a state or federal court is a question to which no conclusive answer is 
to be found in the authorities. Diligent search of counsel has revealed no 
judicial decision supporting such an application of the rule in this or any other 
country. The alleged immunity was doubted in French Republic v. Sara- 
toga Vichy Spring Co., 191 U.S. 427, 437, and in Commissioners of the Sinking 
Fund of Louisville v. Buckner, 48 Fed. 533. It was rejected in Western Luna- 
tic Asylum v. Miller, 29 W. Va. 326, 329, and was disregarded in Royal 
Italian Government v. International Committee of Y. M. C. A., 273 N. Y. 
468, where neither appellate court delivered an opinion. 

The only support found by the court below for a different conclusion is a re- 
mark in the opinion of the court in United States v. Nashville, C. & St. L. R. 
Co., supra, where its holding that the United States, suing in a federal court, 
is not subject to the local statute of limitations, was said to rest upon a great 
principle of public policy “applicable to all governments alike.” The state- 
ment is but a paraphrase, which has frequently appeared in judicial opinion,? 
of Mr. Justice Story’s statement in United States v. Hoar, supra, already 
quoted. His reference to the public policy supporting the rule that limitation 
does not run against a domestic sovereign as “equally applicable to all gov- 
ernments” was obviously designed to point out that the policy is as applicable 
to our own as to a monarchical form of government, and is therefore not to be 
discarded because of its former identity with the royal prerogative. We can 
find in that pronouncement and in its later versions no intimation that the 


1 United States v. Knight, 14 Pet. 301, 315; Gibson v. Chouteau, 13 Wall. 92, 99; United 
States v. Thompson, 98 U. S. 486, 490; Fink v. O’Neil, 106 U. S. 272, 281. 
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policy underlying exemption of the domestic sovereign supports its extension 
to a foreign sovereign suing in our courts. 

It is true that upon the principle of comity foreign sovereigns and their pub- 
lic property are held not to be amenable to suit in our courts without their 
consent. See The Exchange, 7 Cranch 116; Berizzi Bros. v. 8. S. Pesaro, 271 
U.S. 562; The Navemar, No. 242 this term, decided January 31, 1938. But 
very different considerations apply where the foreign sovereign avails itself 
of the privilege, likewise extended by comity, of suing in our courts. See 
The Sapphire, 11 Wall. 164, 167; Russian S. F. S. Republic v. Cibrario, 235 
N. Y. 255. By voluntarily appearing in the role of suitor it abandons its 
immunity from suit and subjects itself to the procedure and rules of decision 
governing the forum which it has sought. Even the domestic sovereign by 
joining in suit accepts whatever liabilities the court may decide to be a rea- 
sonable incident of that act. United States v. The Thekla, 266 U. 8S. 328, 
340, 341; United States v. Stinson, 197 U.S. 200, 205; The Davis, 10 Wall. 
15; The Siren, 7 Wall. 152, 159.2 As in the case of the domestic sovereign in 
like situation, those rules, which must be assumed to be founded on principles 
of justice applicable to individuals, are to be relaxed only in response to some 
persuasive demand of public policy generated by the nature of the suitor 
or of the claim which it asserts. That this is the guiding principle sufficiently 
appears in the many instances in which courts have narrowly restricted the 
application of the rule nullum tempus in the case of the domestic sovereign.* 
It likewise appears from those cases which justify the rule as applied to the 


United States suing in a state court, on the ground that it is sovereign within 
the state and that invocation of the rule nullum tempus protects the public 


: A foreign sovereign as suitor is subject to the local rules of the domestic forum as to 
costs, Republic of Honduras v. Soto, 112 N. Y. 310; Emperor of Brazil v. Robinson, 5 Dowl. 
522; Otho, King of Greece v. Wright, 6 Dowl. 12; The Beatrice, 36 L. J. Adm. 10; Queen of 
Holland v. Drukker, (1928) Ch. 877, 884, although the local sovereign does not pay costs. 
United States ». Verdier, 164 U. S. 213, 219. The foreign sovereign suing as a plaintiff 
must give discovery. Rothschild v. Queen of Portugal, 3 Y. & C. Ex. 594, 596; United 
States v. Wagner, L. R. 2 Ch. App. 582, 592, 595; Prioleau v. United States, L. R. 2 Eq. 659. 
A foreign sovereign plaintiff “‘should so far as the thing can be done be put in the same posi- 
tion as a body corporate.” Republic of Costa Rica v. Erlanger, L. R. 1 Ch. D. 171, 174; 
Republic of Peru v. Weguelin, L. R. 20 Eq. 140, 141; cf. King of Spain v. Hullett, 7 Bligh 
N. 8S. 359, 392. 

*The presumption of a grant by lapse of time will be indulged against the domestic 
sovereign. United States v. Chaves, 159 U. S. 452, 464. The rule nullum tempus has never 
been extended to agencies or grantees of the local sovereign such as municipalities, county 
boards, school districts and the like. Metropolitan R. Co. v. District of Columbia, 132 
U. S. 1; Boone County v. Burlington and M. R. R. Co., 139 U. S. 634, 693. It has been 
held not to relieve the sovereign from giving the notice required by local law to charge 
endorsers of negotiable paper, United States v. Barker, 12 Wheat. 559; cf. Cooke v. United 
States, 91 U. 8. 389, 398; Wilber National Bank v. United States, 294 U S. 120, 124, and 
in tax cases has been narrowly construed against the domestic sovereign. Bowers v. New 
York & Albany Lighterage Co., 273 U. S. 346, 350. Compare United States ». Knight, 14 
Pet. 301; Fink v. O’Neil, 106 U. S. 272. 
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interest there as well as in every other state. United States v. Beebe, 127 
U.S. 338; Swearingen v. United States, 11 Gill. & J. 273; McNamee v. United 
States, 11 Ark. 148; cf. United States v. California, 297 U.S. 175, 186. 

We are unable to discern in the case where a foreign sovereign, by suit, seeks 
justice according to the law of the forum, any of the considerations of public 
policy which support the application of the rule nullum tempus to a domestic 
sovereign. The statute of limitations is a statute of repose, designed to pro- 
tect the citizens from stale and vexatious claims, and to make an end to the 
possibility of litigation after the lapse of areasonable time. It has long been 
regarded by this Court and by the courts of New York as a meritorious de- 
fense, in itself serving a public interest. Bell v. Morris, 1 Pet. 151, 160; 
M’Cluny v. Silliman, 3 Pet. 270, 278; Campbell v. Haverhill, 155 U. S. 610, 
617; United States v. Oregon Lumber Co., 260 U.S. 290; Bank v. Barnaby, 
197 N. Y. 210, 227; Schmidt v. Merchants Despatch Transportation Co., 270 
N. Y. 287, 302. Denial of its protection against the demand of the domestic 
sovereign in the interest of the domestic community of which the debtor is a 
part could hardly be thought to argue for a like surrender of the local interest 
in favor of a foreign sovereign and the community which it represents. We 
cannot say that the public interest of the forum goes so far. 

We lay aside questions not presented here which might arise if the national 
government, in the conduct of its foreign affairs, by treaty or other appro- 
priate action, should undertake to restrict the application of local statutes of 
limitations against foreign governments, or if the states in enacting them 
should discriminate against suits brought by a foreign government. We de- 
cide only that in the absence of such action the limitation statutes of the 
forum run against a foreign government seeking a remedy afforded by the 
forum, as they run against private litigants. 

Second. Respondent, relying on the New York rules that the statute of 
limitations does not run against a suit to recover a bank account until liability 
upon it is repudiated, Tillman v. Guaranty Trust Co., 253 N. Y. 295, and that 
the statute of limitations does not run against a plaintiff who has no forum 
in which to assert his rights, Oswego & Syracuse R. R. v. State, 226 N. Y. 
351, 369, 362; Cayuga County v. State, 153 N. Y. 279, 291; Parmenter »v. 
State, 135 N. Y. 154, 163, argues that until recognition of the Soviet Govern- 
ment there was no person to whom notice of petitioner’s repudiation could be 
given and no court in which suit could be maintained to recover the deposit. 

It is not denied that, in conformity to generally accepted principles, the 
Soviet Government could not maintain a suit in our courts before its recogni- 
tion by the political department of the Government. For this reason access 
to the federal and state courts was denied to the Soviet Government before 
recognition. The Penza, 277 Fed. 91; The Rogdai, 278 Fed. 294; R.S. F.S. R. 
v. Cibrario, 235 N. Y. 255; Preobazhenski v. Cibrario, 192 N. Y. Supp. 275. 
But the argument ignores the principle controlling here and recognized by the 
courts of New York that the rights of a sovereign state are vested in the state 
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rather than in any particular government which may purport to represent it, 
The Sapphire, supra, 168, and that suit in its behalf may be maintained in 
our courts only by that government which has been recognized by the political 
department of our own government as the authorized government of the for- 
eign state. Jones v. United States, 137 U.S. 202, 212; Russian Government 
v. Lehigh Valley R. Co., 293 Fed. 133, 135, aff’d sub nom. Lehigh Valley R. 
Co. v. State of Russia, 21 F. (2d) 396, 409; Matter of Lehigh Valley R. Co., 
265 U.S. 573; R.S. F.S.R. v. Cibrario, supra; Moore, International Law Di- 
gest, §§ 75, 78. 

What government is to be regarded here as representative of a foreign sov- 
ereign state is a political rather than a judicial question, and is to be deter- 
mined by the political department of the government. Objections to its 
determination as well as to the underlying policy are to be addressed to it and 
not to the courts. Its action in recognizing a foreign government and in re- 
ceiving its diplomatic representatives is conclusive on all domestic courts, 
which are bound to accept that determination, although they are free to draw 
for themselves its legal consequences in litigations pending before them. 
Jones v. United States, supra, 212; Agency of Canadian Car & Foundry Co. 
v. American Can Co., 258 Fed. 363; Lehigh Valley R. Co. v. State of Russia, 


supra. 

We accept as conclusive here the determination of our own State Depart- 
ment that the Russian State was represented by the Provisional Government 
through its duly recognized representatives from March 16, 1917, to Novem- 


ber 16, 1933, when the Soviet Government was recognized. There was at all 


4 The United States accorded recognition to the Provisional Government March 16, 1917, 
and continued to recognize it until November 16, 1933, when the Soviet Government was 
recognized. During that period the United States declined to recognize the Soviet Govern- 
ment or to receive its accredited representative, and so certified in litigations pending in the 
federal courts. The Penza, supra; The Rogdai, supra. It recognized Mr. Bakhmeteff as 
Russian Ambassador from July 5, 1917, until June 30, 1922, when he retired, having desig- 
nated Mr. Ughet as custodian of Russian property in the United States. Mr. Ughet, after 
his appointment as Financial Attaché April 7, 1917, continued to be recognized as such by 
the United States until November 16, 1933. He was recognized by the United States as 
Chargé d’ Affaires ad interim, during the absence of the Ambassador from December 3, 1918, 
to July 31, 1919. Their diplomatic status as stated was certified in the present suit by the 
Secretary of State, who stated that he considered Mr. Ughet’s status unaffected by the termi- 
nation of the Ambassador’s duties. 

Their status was certified to by the Department on October 31, 1918, and July 2, 1919, 
respectively, in Lehigh Valley Railroad Co. v. State of Russia, 293 Fed. 133. Mr. Bakhme- 
teff’s status as Ambassador was certified May 18, 1919, in Agency of Canadian Car & 
Foundry Co. ». American Can Co., 258 Fed. 363, 368; on April 6, 1920 in The Rogdai, 278 
Fed. 294, 295; on June 24, 1919, in The Penza, 277 Fed. 91, 93. Certificate with respect to 
both Mr. Bakhmeteff and Mr. Ughet was given February 19, 1923, and with respect to 
Mr. Ughet December 22, 1927. On the faith of the two last mentioned certificates the Court, 
in the Lehigh Valley Railroad case, supra, as stated by the Government’s brief in the present 
case, ordered to be paid to Mr. Ughet approximately $1,000,000, of which more than $700,- 
000 was paid to the United States Treasurer ‘‘on account of interest due on obligations of 
the Provisional Government of Russia by the Treasurer.” 
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times during that period a recognized diplomatic representative of the Rus- 
sian State to whom notice concerning its interests within the United States 
could be communicated, and to whom our courts were open for the purpose of 
prosecuting suits in behalf of the Russian State. In fact, during that period 
suits were brought in its behalf in both the federal and state courts, which 
consistently ruled that the recognized Ambassador and Financial Attaché 
were authorized to maintain them.® 

We do not stop to inquire what the “actual” authority of those diplomatic 
representatives may have been. When the question is of the running of the 
statute of limitations, it is enough that our courts have been open to suit on 
behalf of the Russian State in whom the right to sue upon the petitioner’s 
present claim was vested, and that the political department of the Govern- 
ment has accorded recognition to a government of that state, received its dip- 
lomatic representatives, and extended to them the privilege of maintaining 
suit in our courts in behalf of their state. The right and opportunity to sue 
upon the claim against petitioner was not suspended; and notice of repudia- 
tion of the liability given to the duly recognized diplomatic representatives 
must, so far as our own courts are concerned, be taken as notice to the state 
whom they represented. 

The Government argues that recognition of the Soviet Government, an ac- 
tion which for many purposes validated here that government’s previous acts 
within its own territory, see Underhill v. Hernandez, 168 U. S. 250; Oetjen v. 
Central Leather Co., 246 U.S. 297; Ricaud v. American Metal Co., 246 U. S. 
304; United States v. Belmont, 301 U.S. 324; Dougherty v. Equitable Life 
Assurance Co., 266 N. Y. 71, 84, 85; Luther v. Sagor & Co., 3 K. B. 532, 
operates to set at naught all the legal consequences of the prior recognition by 
the United States of the Provisional Government and its representatives, as 
though such recognition had never been accorded. This is tantamount to 
saying that the judgments in suits maintained here by the diplomatic repre- 
sentatives of the Provisional Government, valid when rendered, became in- 
valid upon recognition of the Soviet Government. The argument thus 
ignores the distinction between the effect of our recognition of a foreign gov- 
ernment with respect to its acts within its own territory prior to recognition, 
and the effect upon previous transactions consummated here between its 
predecessor and our own nationals. The one operates only to validate to a 
limited extent acts of a de facto government which by virtue of the recog- 
nition, has become a government de jure. But it does not follow that 
recognition renders of no effect transactions here with a prior recognized gov- 
ernment in conformity to the declared policy of our own government. The 
very purpose of the recognition by our Government is that our nationals may 
be conclusively advised with what government they may safely carry on busi- 

* Russian Government v. Lehigh Valley R. Co., 293 Fed. 133; 293 Fed 135, aff’d 21 F. 


(2d) 396; State of Russia v. Bankers Trust Co., 4 F. Supp. 417, 419, aff’d 83 F. (2d) 236. 
See also Agency of Canadian Car & Foundry Co. v. American Can Company, 258 Fed. 363. 
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ness transactions and who its representatives are. If those transactions, 
valid when entered into, were to be disregarded after the later recognition of a 
successor government, recognition would be but an idle ceremony, yielding 
none of the advantages of established diplomatic relations in enabling busi- 
ness transactions to proceed, and affording no protection to our own nationals 
in carrying them on. 

So far as we are advised no court has sanctioned such a doctrine. The no- 
tion that the judgment in suits maintained by the representative of the Pro- 
visional Government would not be conclusive upon all successor governments, 
was considered and rejected in Russian Government v. Lehigh Valley R. Co., 
supra. An application for writ of prohibition was denied by this Court. 
265 U.S. 573. We conclude that the recognition of the Soviet Government 
left unaffected those legal consequences of the previous recognition of the 
Provisional Government and its representatives, which attached to action 
taken here prior to the later recognition. 

Third. If the claim of the Russian Government was barred by limitation 
the United States as its assignee can be in no better position either because of 
the rule nullum tempus or by virtue of the terms of the assignment. We need 
waste no time on refinements upon the suggested distinction between rights 
and remedies, for we may assume for present purposes that the United States 
acquired by the assignment whatever rights then survived the running of the 
statute against the Russian Government, and that it may assert those rights 
subject to such plea of limitations as may be made by petitioner. 

As has already been noted, the rule nullum tempus rests on the public policy 
of protecting the domestic sovereign from omissions of its own officers and 
agents whose neglect, through lapse of time, would otherwise deprive it of 
rights. But the circumstances of the present case admit of no appeal to such 
a policy. There has been no neglect or delay by the United States or its 
agents, and it has lost no rights by any lapse of time after the assignment. 
The question is whether the exemption of the United States from the conse- 
quences of the neglect of its own agents is enough to relieve it from the conse- 
quences of the Russian Government’s failure to prosecute the claim. Proof, 
under a plea of limitation, that the six-year statutory period had run before 
the assignment offends against no policy of protecting the domestic sovereign. 
It deprives the United States of no right, for the proof demonstrates that the 
United States never acquired a right free of a preéxisting infirmity, the run- 
ning of limitations against its assignor, which public policy does not forbid. 
United States v. Buford, 3 Pet. 12, 30; King v. Morrall, 6 Price 24, 28, 30. 

Assuming that the respective rights of petitioner and the Soviet Govern- 
ment could have been altered and that petitioner’s right to plead the statute 
of limitations curtailed by force of an executive agreement between the Presi- 
dent and the Soviet Government, we can find nothing in the agreement and 
assignment of November 16, 1933, which purports to enlarge the assigned 
rights in the hands of the United States, or to free it from the consequences of 
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the failure of the Russian Government to prosecute its claim within the statu- 
tory period. 

The agreement and assignment are embodied in a letter of Mr. Litvinov, 
People’s Commissar of Foreign Affairs of the Soviet Government, to the 
President and the President’s letter of the same date in reply. So far as now 
relevant the document signed in behalf of the Soviet Government makes men- 
tion of “amounts admitted to be due or that may be found to be due it as the 
successor of prior governments or otherwise from American nationals, includ- 
ing corporations, companies, partnerships or associations.” It purports to 
“release and assign all such amounts to the Government of the United States” 
and the Soviet Government agrees, preparatory to final settlement of claims 
between it and the United States and the claims of their nationals, “not to 
make any claims with respect to . . . (b) Acts done or settlements made by 
or with the Government of the United States, or public officials of the United 
States, or its nationals, relating to property, credits, or obligations of any Gov- 
ernment of Russia or nationals thereof.” The relevant portion of the docu- 
ment signed by the President is expressed in the following paragraph: 


I am glad to have these undertakings by your Government and I shall 
be pleased to notify your Government in each case of any amount realized 
by the Government of the United States from the release and assignment 
to it of the amounts admitted to be due, or that may be found to be due. 


There is nothing in either document to suggest that the United States was to 
acquire or exert any greater rights than its transferor or that the President by 
mere executive action purported or intended to alter or diminish the rights of 
the debtor with respect to any assigned claims, or that the United States, as 
assignee, is to do more than the Soviet Government could have done after dip- 
lomatic recognition—that is, collect the claims in conformity to local law. 
Even the language of a treaty wherever reasonably possible will be construed 
so as not to override state laws or to impair rights arising under them. United 
States v. Arredondo, 6 Pet. 691, 748; Haver v. Yaker, 9 Wall. 42, 44; Dooley v. 
United States, 182 U.S. 223, 230; Nielson v. Johnson, 279 U.S. 47, 52; Todok 
v. Union State Bank, 281 U.S. 448, 454. The assignment left unaffected the 
right of petitioner to set up against the United States the previous running of 
the statute of limitations. 

Fourth. Respondent assails the finding of the District Court that there 
was an unqualified repudiation by petitioner of its liability on the account, 
and in support of its contention presents an elaborate review of the evidence. 
The evidence is said to establish that petitioner’s alleged repudiation was 
tentative and conditional, to await negotiations with a stable Russian Gov- 
ernment upon its recognition by the United States. If this contention be re- 
jected, respondent insists that at least there is a conflict in the evidence and 
in the inferences which may be drawn from it which, under the local practice, 
should have been resolved by a full trial rather than summarily on motion. 
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As these questions were not passed on by the Court of Appeals, the case will be 
remanded to that court for further proceedings in conformity with this 
opinion. 

Reversed. 


Mr. Justice Carpozo and Mr. Justice Rep took no part in the considera- 
tion or decision of this case. 


UNITED STATES SPECIAL MEXICAN CLAIMS COMMISSION 
{Under Act of April 10, 1935 (49 Stat. 149)] 
Decision No. 1 


GENERAL PRINCIPLES APPLIED BY THE COMMISSION IN THE DECISION OF 
CLAIMS 


JURISDICTION 


The jurisdiction of the Special Mexican Claims Commission is defined in 
the Act approved April 10, 1935 (49 Stat. 149) , as amended by the Joint Reso- 
Jution approved August 25, 1937 (Public Resolution No. 70, 75th Congress). 
Section 1 of the Act reads in part as follows: 


Such Commission shall have jurisdiction to hear and determine, as 
hereinafter provided, conformable to the terms of the Convention of 
September 10, 1923, and justice and equity, all claims against the Repub- 


lic of Mexico, notices of which were filed with the Special Claims Com- 
mission, United States and Mexico, established by said Convention of 
September 10, 1923, in which the said Commission failed to award com- 
pensation, except such claims as may be found by the Committee pro- 
vided for in the Special Claims Convention of April 24, 1934, to be General 
Claims and recognized as such by the General Claims Commission. For 
the purpose of this Act, claims which were brought to the attention of the 
American Agency charged with the prosecution of claims before the 
aforesaid Commission, prior to the expiration of the periods specified in 
the Convention of September 10, 1923, for the filing of claims, but which, 
because of error or inadvertence, were not filed with or brought to the 
attention of the Commission within the said periods, shall be deemed to 
have been filed with the Commission within such periods. 


Section 1 of the Joint Resolution provides that the jurisdiction of this 
Commission “shall not be deemed to include any of the claims found by the 
committee provided for in the Special Claims Convention of April 24, 1934, 
to be general claims,” and Section 3 of the same resolution provides that “in 
the event of the reclassification as special claims of any of the claims found 
by the said committee to be general claims, the claims so reclassified shall be 
passed upon by said Special Mexican Claims Commission during its existence 
and thereafter by a Commission to be established in conformity with the 
said Act of April 10, 1935.” 

The jurisdiction of the Commission, as so defined, embraces 2,822 claims, 
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in the total amount of $218,365,065.67, notices of which were filed with the 
Special Claims Commission, United States and Mexico, established under the 
Convention of September 10, 1923, and 11 claims, in the total amount of 
$636,743.78, which are deemed to have been filed with the former Commission 
within the periods specified in the convention. 

Of the 2,833 claims within the jurisdiction of this Commission, 2,693, in 
the total amount of $206,661,867.12, were included by the Joint Committee 
under the Convention of April 24, 1934, in the computation of the lump sum 
payable by Mexico in settlement of the claims covered by the Convention of 
September 10,1923. That sum, calculated on the basis of the general average 
percentage (2.6362) resulting from the settlements for similar claims pre- 
sented against Mexico by Belgium, France, Germany, Great Britain, Italy, 
and Spain, was found by the Joint Committee in its report of June 27, 1935, 
to be $5,448,020.14, subject to increase in the event that any of the claims 
classified by the Joint Committee as general claims were reclassified by the 
General Commission, United States and Mexico, as special claims. Two 
groups of claims of which notices were filed with the former Special Claims 
Commission were excluded from the computation of the lump sum settle- 
ment, pursuant to the terms of the Convention of April 24, 1934, for the reason 
that they had been disallowed or rejected by that Commission. The claims 
in one of these groups, filed under two docket numbers in the total amount of 
$1,325,000, had been disallowed after consideration on their merits. The 
114 claims in the other of these groups, in the total amount of $10,043,412.41 
were presented to the former commission between August 18, 1926, and Feb- 
ruary 18, 1927, and were rejected on the ground that no satisfactory reason 
was shown for their not having been filed on or before the first of these dates, 
as provided in Article VII of the Convention of September 10, 1923. The 
lump sum payable by Mexico has been increased by $8,825.61 as a result of 
the findings of the Commissioners of the General Claims Arbitration, United 
States and Mexico, in their report of October 24, 1937, that 15 claims or parts 
of claims, in the total amount of $334,876.11, which were classified by the 
Joint Committee as general claims, are in fact special claims. These 15 
claims or parts of claims, which are now within the jurisdiction of this Com- 
mission, are among the claims of which notices were filed with the former 
Special Claims Commission. The lump sum payable by Mexico bears inter- 
est, as provided in the Convention of April 24, 1934. 

The 11 claims, in the total amount of $636,743.78, which are deemed to have 
been filed with the former Special Claims Commission within the periods pre- 
scribed in the Convention of September 10, 1923, notwithstanding the fact 
that they were not actually so filed, were brought to the attention of the 
Agency of the United States before that commission prior to the expiration 
of the periods specified in the convention. This Commission has found that 
the fact that these claims were not filed with or brought to the attention of 
the former commission within the periods specified was due to error or inad- 


860 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


vertence. It has found also that there was no error or inadvertence, within 
the meaning of the Act, in connection with approximately 1,500 other cases 
in which it examined files of the Agency of the United States indicating the 
possibility that other claims should have been presented to the former com- 
mission. In the examination of these files this Commission took cognizance 
of the fact that the Agent of the United States, having in mind considera- 
tions of the public interest, was not obliged to present for adjudication all 
claims which might be brought to his attention. It considered, moreover, 
that the question of error or inadvertence in not filing a claim could prop- 
erly arise only in a case in which the Agent had in his possession, within the 
periods specified by the convention, data indicating losses or damage, in 
amounts susceptible of at least approximate statement, suffered, through 
acts of forces during the revolutionary period, by an identified American 
citizen or concern on whose behalf a request for assistance in obtaining in- 
demnity from the Mexican Government had been made to the Agent or to 
the Department of State or to an officer of the Foreign Service of the United 
States. 
THE GENERAL BASIS OF DECISIONS 


In compliance with the provisions of Section 3 of the Act of April 10, 1935, 
each member of the Commission, before entering upon his duties, made and 
subscribed a solemn oath that he would carefully and impartially examine and 
decide all claims according to the best of his judgment and in accordance 
with the evidence and the applicable principles of justice and equity and the 
terms of the Convention of September 10, 1923. As further provided in 
Section 3 of the Act, the decisions of the Commission are based upon the 
records in the cases as they existed before the establishment of the Commis- 
sion, upon the additional evidence and written legal contentions presented 
within periods prescribed therefor by the Commission, and upon the results 
of independent investigations undertaken by the Commission in the exercise 
of the discretionary authority conferred on it. The records considered in- 
clude all pertinent data in the possession of the Commission, whether pre- 
sented by or on behalf of the claimants or derived from officials or other 
sources. 

In Article I of the Convention of September 10, 1923, the claims which 
were to be submitted to the Commission provided for in that convention are 
identified as claims against Mexico of citizens of the United States for losses 
or damages suffered by persons or their properties during the revolutions and 
disturbed conditions which existed in Mexico, covering the period from No- 
vember 20, 1910, to May 31, 1920. Such losses or damages, it is stated in the 
article, include losses or damages suffered by citizens of the United States by 
reason of losses or damages suffered by any corporation, company, associa- 
tion, or partnership in which citizens of the United States have or have had a 
substantial and bona fide interest, provided an allotment to the American 
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claimant by the corporation, company, association, or partnership of his pro- 
portion of the loss or damage is presented by the claimant to the Commission. 

The words “during the revolutions and disturbed conditions which existed 
in Mexico, covering the period from November 20, 1910, to May 31, 1920” 
occur also in Article III of the convention. They are construed by this Com- 
mission as defining a period within which the claims arose and not as requiring 
proof of any connection between the losses or damages of a claimant and any 
particular revolution or disturbed condition, nor as requiring proof that such 
losses or damages were suffered in Mexico. 

The Commission holds that the record, in order to warrant an award upon 
any claim, in conformity with the terms of the convention, must contain sat- 
isfactory proof of the American citizenship of the person or persons who 
suffered the loss or damage on which the claim is based and also of the Ameri- 
can citizenship of the person or persons who owned the claim up to and includ- 
ing the date of its presentation to the former commission. Compliance with 
the allotment provision of the convention, in connection with claims for losses 
or damages suffered by American citizens by reason of losses or damages suf- 
fered by Mexican corporations, companies, associations or partnerships, has 
been considered by the Commission to be indispensable except in cases in 
which compliance with that provision is shown to have been impossible; in 
such cases convincing proof of the “substantial and bona fide interest” of 
American citizens in the Mexican corporations, companies, associations, or 
partnerships in question has been accepted without formal allotments. 

In Article II of the convention it is agreed that it will be sufficient that it be 
established that the alleged loss or damage in any case was sustained and was 
due to any of the causes enumerated in Article III. The causes enumerated 
in the latter article are acts— 


(1) By forces of a Government de jure or de facto. 

(2) By revolutionary forces as a result of the triumph of whose cause 
governments de facto or de jure have been established, or by revolution- 
ary forces opposed to them. 

(3) By forces arising from the disjunction of the forces mentioned in 
the next preceding paragraph up to the time when the government de jure 
established itself as a result of a particular revolution. 

(4) By federal forces that were disbanded; and 

(5) By mutinies or mobs, or insurrectionary forces other than those 
referred to under subdivisions (2), (3), and (4) above, or by bandits, 
provided in any case it be established that the appropriate authorities 
omitted to take reasonable measures to suppress insurrectionists, mobs, or 
bandits, or treated them with lenity or were in fault in other particulars. 


The word “forces,” used seven times in Article III, is construed by the 
Commission to embrace bodies of men in military units and bodies of men 
participating in mutinies, mob action, or banditry. It is considered broad 
enough to embrace isolated individuals belonging to military units or to bandit 
groups, provided that such individuals were acting on behalf of their units or 
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groups, or in furtherance of the aims or interests of their units or groups, or 
in the course of more or less integrated operations of their units or groups. 

The “forces” enumerated in the first four paragraphs of Article III may be 
described more specifically as follows: 

(1) Forces of a government de jure or de facto: The language is clear. 
The only question is as to what was a Government. This question arises 
specifically with respect to the “Governments” of Huerta (February, 1913 to 
July, 1914), Carbajal (July to August, 1914), Carranza (August, 1914 to 
October, 1915), and the Sovereign Convention (November, 1914 to October, 
1915). The Government of Huerta, although not recognized by the United 
States, was doubtless an actual government during its entire existence. The 
same is true of the Government of Carbajal. The Government of Carranza 
was the only government in Mexico from Carranza’s entry into Mexico City 
in August, 1914, to his withdrawal therefrom at the end of November, 1914. 
Although not recognized by the United States until October 19, 1915, it was 
doubtless a government in fact during the period just mentioned and con- 
tinuously thereafter until it was generally recognized as a government de jure 
in May, 1917. The Government of the Sovereign Convention is regarded as 
having been a government de facto from about November 23, 1914, to about 
July 25, 1915, when it was finally driven from the capital by the forces of 
Carranza. Any doubt as to the status of the Government of Carranza or 
the Government of the Sovereign Convention during the periods mentioned 
would be resolved in a sense favorable to claimants in view of the fact that 
both the forces supporting Carranza and the forces supporting the Sovereign 
Convention are clearly within the contemplation either of paragraph (1) or of 
paragraphs (2) and (3) of the article. 

(2) Revolutionary forces as a result of the triumph of whose cause gov- 
ernments de facto or de jure have been established, or revolutionary forces 
opposed to the forces first mentioned: Successful revolutionary forces (the 
forces first mentioned) embrace the forces which set up the Madero Govern- 
ment in May, 1911; those which set up the Huerta Government in Febru- 
ary, 1913; those which set up the Carranza Government in August, 1914, and 
in July, 1915; those which set up the Government of the Sovereign Convention 
in November, 1914; and those which set up the Obregon Government in May, 
1920, including those which, having adhered to the Conventionist Govern- 
ment in November, 1914, continued their opposition to Carranza until he was 
finally overthrown. The forces mentioned in the second part of the para- 
graph are revolutionary forces which were opposed to the forces mentioned 
in the first part. They include various forces, notably the Zapatistas, which 
cooperated with Carranza in bringing about the overthrow of Huerta but 
which did not join in the establishment of Carranza’s de facto government. 

(3) Forces arising from the disjunction of the forces mentioned in para- 
graph (2) up to the time when a government de jure established itself as 4 
result of a particular revolution: Under this language the acts of separated 
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parts of the forces referred to in paragraph (2) afford the basis for claims. 
The Commission considers that the acts of various “bands of revolutionists” 
which continued to operate, more or less in the manner of bandits, up to the 
time of Carranza’s regular election as President, in the spring of 1917, are 
within the terms of paragraph (3). 

(4) Federal forces that were disbanded: The language here used is con- 
strued by the Commission to apply to the acts of forces of the Huerta army 
during their status as federal forces and for such further time as they con- 
tinued to constitute forces, either integrated or separated into small groups, 
after their disbandment in August, 1914. 

The requirement of proof of some fault on the part of the appropriate 
authorities in connection with the acts of “forces” mentioned in paragraph 
(5) is one which it is difficult for many claimants to meet. The hardship of 
their situation has been materially alleviated by the Commission’s practice 
of considering the historical data in its possession and, in cases of doubt, ob- 
taining additional data by independent investigation. The Commission has 
not, however, considered itself to be authorized to find that lenity or other 
fault on the part of the authorities existed in cases in which the records, as 
defined in the first paragraph of this section, contained no pertinent informa- 
tion. The question whether the loss or damage suffered by any claimant was 
the result of acts of any of the forces enumerated in Article III of the conven- 
tion is a question of fact to be determined by the Commissioners as triers of 
the facts in each case. The causal connection between acts of forces and the 
claimant’s loss is one of the essential elements of an awardable claim. Such 
connection, the Commission holds, must be proximate in the legal sense. Re- 
mote damages are held to be not recoverable. In this connection, attention is 
called to the principle of “repercussion,” which is referred to in individual de- 
cisions as the reason for the disallowance of claims for certain losses. The 
principle here applied is that losses which are not the proximate result of the 
acts of forces involving Mexican liability, but are a “repercussion” of general 
revolutionary conditions, are not awardable. The Commission has not ex- 
cluded from consideration anything in the nature of evidence presented with 
respect to loss or damage through acts of forces involving Mexican liability 
under the convention nor with respect to any other essential element of a 
valid claim. The Commission has uniformly required that the American 
citizenship of the claimant be satisfactorily proved, as already indicated; 
that the claimant’s ownership of any personal property and his ownership or 
right of possession of any real property involved in the claim be proved by 
competent and reliable evidence; and that like proof be given of the value 
of any property alleged to be lost or damaged and the extent of any loss or 
damage suffered by property or persons. It has not, generally speaking, 
made awards solely on unsworn testimony or on the uncorroborated sworn 
testimony of interested parties. Corroboration of claimants’ statements in 
sufficient measure to warrant awards has, however, frequently been found in 
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official reports available to the Commission. In some cases, moreover, the 
Commission has made awards on proof of general loss by claimants, even 
though it was unable to find specific proof of specific items of loss. Such 
awards are sometimes referred to as awards in equity, meaning that, on the 
whole record, the Commission found satisfactory proof of loss to the extent of 
the awards made. 

Claims based upon loss of prospective profits have been disallowed on the 
ground that such losses were too speculative in character and have not been 
proved with a sufficient degree of certainty to warrant an award. Claims 
based upon alleged loss of prospective increase in herds of cattle and other 
livestock have been disallowed for lack of proof that they were due to acts of 
forces as distinguished from other factors. Claims for loss of the use of land 
have generally been disallowed as too speculative. An exception has been 
made in the case of subsistence homesteads, where it has been presumed that 
the owner or possessor would be able to make an income from the homestead 
sufficient for subsistence, and hence a reasonable allowance for loss of use has 
been made in cases of forced abandonment. Where premises owned by a 
claimant have been actually occupied by forces involving Mexican liability, 
the Commission has made an award for the rental value of the use and occu- 
pation. 

The Commission has based its decisions on the entire records before it, in- 
cluding, besides evidence submitted by the claimant in a particular claim, in- 
ventories filed with the Department of State, diplomatic and consular 
correspondence, investigations and reports, the historical files and data of the 
former American Agency relative to Mexican revolutionary and insurrection- 
ary forces, data and evidence in related claims before this Commission and 
also before the General Claims Commission, the reports of investigations by 
the Department of Justice, the Treasury Department, the War and Navy De- 
partments, and, in general, pertinent data im the possession of the various De- 
partments of the Federal Government or the State Governments, and the 
results of independent investigations. 

In addition to the ordinary nontechnical principles of justice and equity 
generally applied in the judicial determination of questions of fact, the Com- 
mission has applied certain established equitable principles such as those ex- 
pressly recognized by the courts as governing the distribution of a fund which 
is insufficient to pay all claimants in full. It has in all its decisions borne in 
mind the fact that any award made to one claimant reduces the fund available 
for awards to other claimants. 


THE MEASURE OF DAMAGES 


In determining the amounts which would constitute full indemnification, 
as provided in the Convention of September 10, 1923, for the awardable 
losses and damages of claimants or their predecessors in interest, the Com- 
missioners, according to the best of their judgment and the applicable prin- 
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ciples of justice and equity, have given due weight in each case to such 
factors, wherever pertinent, as the following: 

In death claims.—The decedent’s age, position, and earning capacity at 
the time of his death; the degree of relationship between the decedent and 
the claimant or claimants; the extent of the financial dependence of the 
claimant or claimants upon the decedent; the life expectancy of the decedent 
and the claimant or claimants at the time of the decedent’s death; and the 
mental suffering of the claimant or claimants as a result of the decedent’s 
death. 

In personal injury claims.—The nature and seriousness of the injury; the 
extent of the impairment of the claimant’s health and earning capacity; the 
proved expenses and loss of time incident to the injury; and any aggravation 
of the injury by unusual cruelty. 

In claims for loss or damage of property —-The quantity and value of prop- 
erty of various kinds owned by the claimant as shown by inventories filed 
prior to the origin of the claim; the market value, original cost, and deprecia- 
tion of the property; and deterioration through lack of attention directly at- 
tributable to acts of forces. In this connection the Commission has applied 
the principle that, where the evidence does not satisfactorily establish a high 
or unusual value for property, an award should be made on the basis of the 
value of common or ordinary property of that class. For instance, in the 
case of cattle on ranches, where there is not satisfactory proof of an unusual 
value for the cattle, the value of ordinary range cattle in Mexico has been 
taken as the basis for an award. Similarly, in the case of loss of personal ef- 
fects, in the absence of clear proof of exceptional values, awards have been 
made on the basis of the value of personal belongings which the claimant, 
from his occupation and condition in life, might reasonably be expected to 
have in his possession. 


THE QUESTION OF INTEREST ON THE AMOUNT OF LOSSES AND DAMAGES DUE TO 
ACTS OF FORCES 


The Act of April 10, 1935, provides that all claims coming before the Special 
Mexican Claims Commission for decision shall be decided in accordance with 
the best judgment of the Commissioners and in accordance with the evidence 
and the applicable principles of justice and equity and the terms of the Con- 
vention of September 10, 1923, between the United States and Mexico. 

The Convention of September 10, 1923, provides for the payment of indem- 
nifications by Mexico upon all claims filed on behalf of citizens of the United 
States as defined therein for losses or damages proved to have been sustained 
and to have been due to acts, during the revolutions and disturbed conditions 
of 1910 to 1920, by any of five groups or classes of forces specified in the con- 
vention. No reference is made to any liability of Mexico for interest on the 
amounts of losses or damages proved to have been due to the causes enum- 
erated. The subsequent Convention of April 24, 1934, providing for the final 
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settlement of the special claims of the United States by the payment of a 
lump sum, likewise makes no direct reference to the subject of interest on the 
amounts of the losses or damages for which claims were filed. It is signifi- 
cant, moreover, that the lump sum determined by the Joint Committee ap- 
pointed by the two Governments in pursuance of the Convention of April 24, 
1934, was calculated on the basis of the amounts of the losses or damages al- 
leged, exclusive of interest. The total amount of the losses or damages set 
forth in the claims falling within the jurisdiction of this Commission is, exclu- 
sive of interest, in excess of $200,000,000. The sum available for the indem- 
nification of all the claimants is approximately $5,500,000. 

Neither the Convention of September 10, 1923, nor that of April 24, 1934, 
contains any acknowledgment of legal liability on the part of Mexico with 
respect to the special claims of the United States. The undertaking of Mexico, 
in the Convention of 1923, to pay ex gratia to the United States full in- 
demnification for the losses or damages shown to have been suffered by Amer- 
ican citizens through acts of certain forces can hardly be held, in the light of 
the accord and satisfaction represented by the Convention of 1934, to have 
involved an obligation on the part of the Mexican Government to pay the 
amount of such losses or damages as of the date at which they were suffered 
and to add to that amount interest on the same because of the passage of 
time before payment. 

In the absence of a clear mandate in the Convention of September 10, 1923, 
that interest be allowed on the amounts of the losses or damages due to the 
causes enumerated in that convention, the task of this Commission, in pur- 
suance of the Act of April 10, 1935, must, in the opinion of the Commission- 
ers, be viewed in the light of the situation created by the Convention of April 
24, 1934, and be deemed to be that of ascertaining the amounts of such losses 
or damages, as of the dates of their occurrence, and of making such awards 
as may, in their judgment, be just and equitable. In view of the considera- 
tions suggested above, it is, in the judgment of the Commissioners, just and 
equitable to limit awards to the amounts of the losses or damages shown to 
have been due to the causes indicated, and it is therefore the decision of the 
Commission that interest will not be allowed on any of those amounts. 


THE REDUCTION OF AWARDS AS PROVIDED IN SECTION 4 OF THE ACT AND SECTIONS 
2 AND 3 OF THE JOINT RESOLUTION 


Section 4 of the Act approved April 10, 1935, reads as follows: 


If, after all claims have been passed upon and all awards have been 
entered, the Commission shall find that the total amount of such awards 
is greater than the amount that the Government of Mexico has agreed 
to pay to the Government of the United States in satisfaction of the 
claims, less the expenses of the Commission, it shall reduce the awards 
on a percentage basis to such amount, and shall enter final awards in 
such reduced amounts. 
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Section 2 of the Joint Resolution approved August 25, 1937, reads as 
follows: 


That for the purposes of the reduction of awards on a percentage basis 
as provided for in section 4 of the Act approved April 10, 1935 (49 Stat. 
149), the amount which the Government of Mexico has agreed to pay to 
the Government of the United States in satisfaction of the claims shall, 
subject to the provision in section 3 hereof, be deemed to be the sum of 
$5,448 ,020.14, set forth in the report of the said committee provided for 
in the said convention of April 24, 1934. 


Section 3 of the same resolution provides: 


That, in the event of the reclassification as special claims of any of the 
claims found by the said committee to be general claims, the claims so 
reclassified shall be passed upon by said Special Mexican Claims Com- 
mission during its existence and thereafter by a Commission to be estab- 
lished in conformity with the said Act of April 10, 1935, and the total 
amount payable by the Government of Mexico to the Government of the 
United States on account of the claims so reclassified, together with 
interest on all deferred payments under the Special Claims Convention 
of April 24, 1934, shall be added to the sum of $5,448,020.14 set forth in 
the report of the said committee. The total amount awarded by the 
Commission so established upon the claims so reclassified shall be added 
to the total amount of the original awards made by the Special Mexican 
Claims Commission, and any necessary readjustment of the awards of 
the Special Mexican Claims Commission and those that may be made 
by the Commission to be established pursuant to this section shall be 
made by the Secretary of the Treasury on the basis prescribed by section 
4 of the Act approved April 10, 1935. 


Pursuant to the provisions of Section 4 of the Act and Section 2 of the 
Joint Resolution, the amount which the Government of Mexico has agreed to 
pay to the Government of the United States in satisfaction of the claims be- 
fore the Commission, with the exception of those reclassified as special claims 
by the Commissioners of the General Claims Arbitration, United States and 
Mexico, in their report of October 24, 1937, has been deemed by the Commis- 
sion to be $5,448,020.14. From this amount there will be deducted the ex- 
penses of the Commission. The remainder, subject to the provisions of 
Section 3 of the Joint Resolution, is the sum to be distributed by the Secretary 
of the Treasury (after the transmission of the list of awards to him by the 
Secretary of State, pursuant to the provisions of Section 9 of the Act) in rata- 
ble proportions among the persons in whose favor awards have been made 
upon the claims other than those recently reclassified as special claims, or 
among the assignees, heirs, executors, or administrators of record of such 
persons. The aggregate amount of the awards cannot be definitely estab- 
lished until after the expiration of the period allowed for the review of deci- 
sions upon petition of interested parties alleging error on the part of the 
Commission. The list of awards to be transmitted to the Secretary of State 
by the Commission pursuant to the provisions of Section 9 of the Act, will 
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show the amounts payable to the interested parties, subject to adjustment by 
the Secretary of the Treasury as provided in Section 3 of the Joint Resolution. 

It is noted in this connection that the Commission has made a number of 
awards to the estates of deceased claimants. These awards were made pay- 
able to estates rather than to executors, administrators, trustees, legatees, 
next of kin, or other beneficiaries of such estates, because the records were 
considered insufficient to establish the identity of the persons entitled to re- 
ceive the awards. 

In such cases the determination of the identity of the persons entitled to 
the awards would appear to be for the appropriate authorities of the Treasury 
Department, upon such proof as it may require. Similarly, awards have 
been made to claimants in some instances in spite of the fact that the record 
indicated that the claimants had assigned the claims or parts thereof. In 
such cases the assignments were not given effect by the Commission, because 
the records did not, in the judgment of the Commission, clearly establish their 
sufficiency. The absence of recognition by the Commission of any assign- 
ment does not constitute a finding that the assignment is invalid. 

Pursuant to the provisions of Section 3 of the Joint Resolution, the total 
amount which may be awarded by this Commission upon the claims reclassi- 
fied as special claims in the above-mentioned report of October 24, 1937, will 
be added to the total amount of the awards (before reduction on a percentage 
basis) upon the other claims before the Commission, and subject to such read- 
justment as may be necessary in view of awards by a future commission upon 
claims hereafter reclassified as special claims, the total amount available for 
distribution among the beneficiaries of all the awards of the present Commis- 
sion will be $5,448,020.14 (the amount set forth in the report of the commit- 
tee provided for in the Convention of April 24, 1934), plus $8,825.61 (2.6362 
per cent of the claims reclassified as special claims in the report of October 24, 
1937), plus approximately $200,000.00 (representing interest on deferred pay- 
ments by Mexico, on the assumption that payments of principal will continue 
to be made at the rate of $500,000 a year), minus the expenses of this Com- 
mission. The amounts to be actually received by the beneficiaries of the 
awards upon the claims reclassified as special claims in the report of October 
24, 1937, will be determined by the Secretary of the Treasury, on a percentage 
basis, as provided in Section 3 of the Joint Resolution. 


DETERMINATION OF FEES OF COUNSEL OR ATTORNEYS 
Section 8 of the Act of April 10, 1935, reads as follows: 


The Commission shall, at the time of entering an award on any claims, 
allow counsel or attorneys employed by the claimant or claimants, out 
of the amount awarded, such fees as it shall determine to be just and 
reasonable for the services rendered the claimant or claimants in prose- 
cuting such claim, which allowance shall be entered as a part of said 
award: Provided, however, That the Commission shall determine just 
and reasonable fees, where there is a contract or agreement for services 
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in connection with the proceedings before the Commission and with the 
preparations therefor, only upon the written request of the claimant or 
claimants, or of the counsel or attorneys, made to the Commission within 
ninety days after notice of the entry of an award and notice of the pro- 
visions of this section shall have been mailed by the Commission to the 
claimant or claimants; and payments shall be made by the Secretary of 
the Treasury to the person or persons to whom such allowance shall be 
made in the same manner as payments are made to claimants under 
section 9 of this Act, which shall constitute payment in full to the counsel 
or attorneys for prosecuting such claim; and whenever such allowance 
shall be made, all other liens upon, or assignments, sales, or transfers of 
the claim or the award thereon, whether absolute or conditional, for serv- 
ices rendered or to be rendered by counsel or attorneys in the preparation 
or presentation of any claim or part or parcel thereof, shall be absolutely 
null and void and of no effect. 


The Commission, in the performance of its duties under this section, has 
taken the view that the fees which it is authorized to determine are fees for 
legal services rendered by attorneys at law and that it is not authorized to fix 
compensation of persons who were not attorneys at law when services were 
rendered by them. It has, moreover, considered that no fee can be deter- 
mined or allowed in any case in which the record does not contain definite 
information regarding the character and extent of the services rendered by 
attorneys at law. It has addressed inquiries to all attorneys at law who 
appeared from the records to have been employed by claimants and who 
did not appear from the records to have agreements with claimants regarding 
legal services, and it has sent to claimants for comment copies of the state- 
ments presented by such attorneys regarding such services. It has also noti- 
fied both claimants and attorneys of the awards made upon claims as to 
which fee agreements appeared to exist, and it has duly considered and acted 
upon all requests, made within ninety days from the mailing of notices of 
awards, for the determination of fees. In every case in which legal services 
appear from the record to have been performed in connection with a claim 
upon which an award is made, the decision of the Commission contains a 
finding with respect to fees for such services. 


BOOK REVIEWS AND NOTES * 


Annual Digest of Public International Law Cases. Being a Selection from the 
Decisions of International and National Courts and Tribunals given dur- 
ing the years 1931 and 1932. Edited by H. Lauterpacht. London: 
Butterworth & Co., 1938. pp. xlvi, 464. Index. 40s. 


The usual enthusiastic welcome may be accorded this sixth volume of the 
Annual Digest. This volume contains only 233 cases as against 302 in the 
preceding volume, but more cases than usual are cited or briefly described 
without being given a case number. The cases include decisions of fourteen 
international tribunals; of the national court decisions, the United States 
again leads with 36, Germany is second with 30, followed by 20 from France, 
15 from Egypt, 11 from England and 10 from Italy. Among the national 
contributors, reporters for Danzig, Lithuania, Norway, Syria and Yugo- 
slavia appear as newcomers to last year’s list, and Portugal is omitted. The 
reviewer welcomes the restoration of the Classification which was omitted 
from the last volume. Also welcome is the editor’s policy of including 
longer verbatim extracts from the cases reported with the frequent substi- 
tution of direct quotations for paraphrasing. There is obviously a physical 
limitation upon the extent to which this policy can be carried, but for a 
volume of this type, used in many places where the original reports are not 
available, the fullest possible quotation is eminently desirable. Another 
great reference digest, the Fontes Juris Gentium, stresses the fact that it 
intends to be merely an elaborated index guide to the sources; the Annual 
Digest, however, at least in the United States, is cited and quoted by at- 
torneys and courts when the primary sources are not to be had. As the 
reviewer has pointed out with reference to the preceding volume of the 
Annual Digest, attorneys can not nowadays afford to brief cases involving 
points of international law without consulting the Annual Digest. It may 
also be said that no teacher of international law, especially if he uses a case- 
book, can neglect to make his students aware of this rich source of supple- 
mentary materials. 

Since the current volume covers the years 1931 and 1932, the reader natu- 
rally finds a number of cases which are already old friends. Thus the Ameri- 
can reader will note from the Permanent Court of International Justice such 
items as the Advisory Opinion on the Austro-German Customs Union, the 
Greenland case and the case of the Free Zones; from the courts of the United 
States, the Blackmer case, The Mazel Tov, the Factor case and Burnet v. 
Brooks. In view of the recent diplomatic correspondence between the 

*The JoURNAL assumes no responsibility for the views expressed in book reviews and 
notes.—Eb. 
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United States and Mexico, he will be interested in the cases drawn from the 
Claims Commissions between Mexico and Germany and Great Britain. 
Although they deal with problems of state succession, Cases 33-37 are also 
of interest in this same connection because of the discussion of the duty to 
respect private rights. Since our courts are still struggling with the prob- 
lems raised by the Soviet decrees and the subsequent recognition of the 
Soviet Government, Cases 24 ff. and 69 ff. will be of interest. At pp. 7 ff., 
the various views represented regarding conflicts between statutes and trea- 
ties is highly illuminating, especially the decision of the Supreme Court of 
Canada. (Case No. 2.) One notes also that the Italian courts continue to 
deny state immunity in regard to acts performed jure gestionis (Case No. 
14), and that the extent of territorial waters still gives rise to diversity of 
views (e.g., Cases No. 61, No. 62 and No. 82). Reminiscent of the Cutting 
case is the decision of the Mexican Supreme Court (No. 79) and of the Lotus 
case, the decision of the German Supreme Court for Civil Matters. (No. 
97.) 

The editorial notes and cross references are more complete and more useful 
than ever, although the reviewer misses a reference to Case No. 181 among 
the cross references at pp. 14-15 on the relation between international and 
municipal law. The gratitude of all students of international law must 
again be extended to Professor Lauterpacht, his Advisory Committee and 
contributors, and to the Carnegie Endowment for International Peace and 
the London School of Economics and Political Science whose support makes 


possible the continuation of this important work. Puiuir C. Jessup 


Ius Gentium. Annuario Italiano di Diritto Internazionale. Vol.I. Naples: 
Societa anonima editrice Napolitana, 1938. pp. iv, 255. 


When in 1907 the newly begun AMERICAN JOURNAL OF INTERNATIONAL 
Law published a review of the likewise newly begun Rivista di diritto 
internazionale it confined itself to two sentences: ‘“The Rivista embraces 
within its scope both public and private international law. Its first numbers 
are very creditable to Italian scholarship in the fields.”! One would be 
justified to repeat this pronouncement for the new sister publication of the 
Rivista which is under review here. Curiously enough, apart from the 
publisher’s name, there is no indication of the editorial board nor any preface 
or statement of the purpose or scope of the new periodical. 

The Annuario contains three parts, entitled Doctrine, Treaties and Bib- 
liography. The first part consists of eight articles by various authors deal- 
ing all except one with questions of public international law. Four of them 
discuss the legal significance of recent diplomatic events or controversies. 
Thus the first article, written by Professor Baldassarri, deals with ‘“The 
international legal condition of Belgium.’”’ The author maintains that 


1 This JouURNAL, Vol. 1 (1907), p. 267. 
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Belgium’s old neutralized status was lost by the Treaty of Versailles. A 
new situation was created through the Covenant of the League and the 
Locarno agreements, but Germany’s denunciation of them altered it pro- 
foundly. The recent French-British declarations of April 24, 1937, releasing 
Belgium from her obligations but maintaining their duty of assistance, the 
Italian guaranty of the Belgian border pronounced in March, 1937, and 
Germany’s assurance of Belgium’s territorial integrity are the present foun- 
dation of Belgium’s international situation. 

Mr. Olivi gives a description of ‘‘The Chaco Question, or the conflict be- 
tween Bolivia and Paraguay.” At the time he wrote, the signature of the 
Treaty of Peace of July 21, 1938, and its subsequent ratification, according to 
Article 11, by the National Constitutional Convention of Bolivia and a 
plebiscite in Paraguay on August 10, 1938,” had evidently not yet happened. 
But since this treaty and its ratification, even though a “triumph of Inter- 
American conciliation,’ * is only ‘‘a first step” 4 to be followed by the draw- 
ing of the final border-line by arbitral award on or before October 9 and its 
acceptance by the parties, it might be interesting to note that the writer 
deems Paraguay’s claims legally justified. 

Professor di Roccalta gives a discussion of the annexation of Austria. 
He points out that it was entirely legal from the viewpoint of municipal 
law, and that it was lawful or has, at least, become lawful by acquiescence 
with respect to international law. 

Professor Strupp presents a detailed account of ‘The abolition of the capitu- 
lations in Egypt”? which was commented upon by Professor Philip Marshall 
Brown in this JouRNAL.® 

Apart from these four articles dealing with special diplomatic events, the 
Annuario contains an article by Dr. LaTerza on ‘‘Political Equilibrium and 
Collective Security.”” The author shows that in modern times, after the 
breakdown of the Paz Romana, first the idea of political equilibrium and 
later the idea of collective security have been thought to be a guaranty for 
peace, but that both were not workable. Only a comprehension of the real 
needs of peoples will remove causes of war. 

The two remaining articles on public international law (and the most 
scholarly ones, too) deal with more theoretical questions which are related 
to each other. One, by Professor Monaco, is entitled ‘The internal regula- 
tions of international entities,’”’ the other, by Professor Rapisardi-Mirabelli, 
is called “The legal nature of the International Institute of Agriculture and 
the category of international institutional entities.” The first author, 
under careful use and criticism of various jurisprudential theories, advances 
the thesis that the rule-making power of international entities is not based 


2Cf. N. Y. Times of Aug. 14, 1938, Sec. 1, p. 25. 

3 See 1938 Bulletin of the Pan American Union, p. 450. 
4See Time magazine, Aug. 1, 1938, p. 18. 

5 See this JouRNAL, Vol. 31 (1937), p. 469. 
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upon a delegation by international law in the technical sense, but derives 
from their autonomy which is an essential feature of any ‘‘institution” (a 
concept which, of old canonistic origin, has had a surprising resurrection and 
evolution among recent continental authors). International law only 
attributes to these regulations the same efficacy as other international 
rules if and in so far as they concern relations outside their internal 
order. Professor Rapisardi-Mirabelli pursues a similar approach, but con- 
siders the regulations of the international institutes to be formed in virtue 
of a real delegation. The main part of his study demonstrates that the 
independent international institutes, like that of Agriculture, possess legal 
personality. 

The remaining article by Professor Cavarretta deals with private inter- 
national law and concerns the ‘International regulation of inheritance law 
in statutes and treaties.’’ He proposes to distinguish between rules of a 
private and those of a public character. The latter ones lend themselves 
only to accords between groups of states. Unfortunately his ideas seem not 
sufficiently elaborated. 

The treaties printed in the second part are the British-Italian accord 
with respect to the Mediterranean, the Anti-Communist Treaty of Germany, 
Italy and Japan, the treaty of amity between Jugoslavia and Italy, and the 
Accord of Montreux on the abolition of the capitulations. The bibliography 
contains books and articles on public and private international law which 
appeared in Italian during 1937. Steran A. RIESENFELD 


Le Conflit des Lois en matiére de Contrats dans le Droit des Etats-Unis d’ Amér- 
ique et le Droit Anglais comparés au Droit Francais. By Jean-P. Barbey. 
Paris: Rousseau et Cie., 1938. pp. xix, 359. Fr. 60. 

This volume is the latest addition to the publications of the Institute of 
Comparative Law of the University of Paris, whose eminent director, Pro- 
fessor Lévy-Ullmann, has inspired many studies in comparative law. The 
present volume is devoted to a comparison of the French rules of the con- 
flict of laws in the matter of contracts with those of England and the United 
States. From a commercial point of view, it is most desirable that the rules 
governing the conflict of laws in this field should be uniform in order that 
the validity of contracts and the obligations arising therefrom be substan- 
tially the same wherever suit may be brought. It would be better still if a 
uniform law of contracts could be established for all countries. The ob- 
stacles to the realization of such an ideal are so great, however, that there is 
little hope of their being overcome at any foreseeable time in the future. 
Some progress in that direction is being made, nevertheless, even though by 
slow degrees, one of the latest and most encouraging sign-posts being the 
Uniform Laws for Bills and Notes and for Checks, adopted at Geneva in 
1930 and 1931. 

In the first part of the present study, M. Barbey states the law of England 
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and the United States governing capacity, formalities and the substance 
(essential validity and effect) of contracts from the standpoint of the conflict 
of laws. In the second part, he compares the principles of Anglo-American 
law with those of France, and in the third part he states his conclusions. 
He finds the law of the United States to be more divergent from the French 
than the English, owing to the fact that the conflict questions arise in this 
country principally between states of the same country, whereas in England 
and France they arise between foreign countries. For this reason, the 
courts of the United States show less hesitancy in applying the law of some 
other state than the law of the forum. In the estimation of the author, 
the same fact accounts also for the trend in this country in favor of a unitary 
law governing capacity, formalities and the validity of contracts in other 
respects. The most marked divergence between the law of the United 
States, England and France relates to capacity, emphasis being placed in 
this country upon the lex loct contractus, in England upon the lex domicilii 
and in France upon the lez patriae. Our author shows how these rules are 
qualified, however, in each country in practice, so that the differences are 
largely differences of technique and not of actual results in a given case. 
The same conclusion is reached with respect to formalities and the sub- 
stance of contracts. In the light of these discoveries, the author expresses 
confidence in the future of the conflict of laws, based on the conviction that 
the diversities in the national spheres will not prevent a gradual elaboration 
of a universal system of the conflict of laws. 

The reviewer would like to be able to share this optimism, but finds it 
difficult to do so. Agreement has been found impossible of attainment as 
regards the law governing capacity in the conflict of laws, even between 
countries subscribing to the personal law (lex domicilii or the lex patriae). 
How much greater the obstacles to find a common ground between these 
countries and those rejecting the personal law in favor of the law governing 
the contract in general! Not only that, granted that the decisions of the 
courts of France, England and the United States are approaching each other 
in the matter of contracts in broad outline, as the author has attempted 
to demonstrate, it does not follow that the same is true of other subjects in 
the conflict of laws. In the field of contracts, uniform results should be 
found more readily attainable than elsewhere, due to the fact that they are 
determined everywhere by practical considerations of the same character. 
The requirements of international trade are substantially the same in all 
countries, which is not true of other branches of the law, such as the family 
law or the law of succession. 

The work as such is characterized by comprehensiveness of treatment, 
accuracy and vividness of style. It ought to rank with the best that have 
so far appeared in the series of comparative studies under the auspices of 
the Institute of Comparative Law of the University of Paris. 

G. LORENZEN 
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The Family of Nations. Its Need and Its Problems. By Nicholas Murray 
Butler. New York and London: Charles Scribner’s Sons, 1938. pp. xiv, 
400. Index. $3.00. 


This book is a collection of 31 essays and addresses, published or delivered 
by President Butler during the last four years on various subjects, but all 
bearing directly on the necessity of creating or developing a family of nations 
for the preservation of civilization. The essays were published in various 
journals in the United States, England, France and Japan; the addresses 
were delivered in New York, London, Paris and other cities, some of them 
being broadcast over world-wide hookups. In some of the broadcasts Dr. 
Butler spoke and also introduced other speakers, including statesmen of 
various countries, each of whom spoke from a radio station in his own country 
to hearers in many lands. These addresses by foreign statesmen are all 
brief and are included in this volume. 

Among the foreign speakers are Eduard Benes, former President of 
Czechoslovakia; Baron Wakatsuki, former Prime Minister of Japan; Prince 
Tokugawa, President of the House of Peers; Viscount Cecil of Chelwood; 
Yvon Delbos, Minister of Foreign Affairs of France; Paul van Zeeland, 
Prime Minister of Belgium, and others. 

There are commencement addresses, memorial addresses, Armistice 
Day addresses and addresses on many other occasions and on a great variety 
of subjects; but as all roads lead to Rome, so in this book all occasions and 
all subjects lead to a discussion of one great question — the necessity of a 
world-wide organization of nations, with the alternative of facing the decay 
of western civilization. 

From whatever point Dr. Butler approaches the subject, his wide scholar- 
ship lends variety to his discussion and makes it stimulating. Those who 
share his convictions will find the volume an arsenal of argument. 

H. W. Tempe 


Foreign Relations of the United States, 1922. 2vols. (Department of State 
Publications 1155, 1156.) Washington; Government Printing Office, 
1938. pp. exvi, 1075; cx, 1042. Indexes. $1.75 each. 


It has become almost a matter of routine in recent years for reviewers of 
new volumes of the Foreign Relations of the United States to take occasion 
to commend the policy of the Department of State in releasing the valuable 
source material contained in the volumes and in putting it at the disposal of 
the public in such attractive form and at such moderate price. The study 
of diplomatic history has grown greatly in importance of recent years, and 
it is vitally necessary that the gap between events and the official records of 
them be kept as narrow as possible. If the distance of fifteen years seems to 
many persons greater than necessary, it is to be explained by the policy 
which the Department of State has wisely chosen to follow of not publishing 
documents without the consent of the other states which are parties to the 
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negotiations. The useful press releases which come from the Department 
must in the meantime be resorted to for the texts of documents that are not 
confidential. ‘These releases have recently been expanded and presented in 
more attractive form, for which scholars must express their further ap- 
preciation. 

The material in the two volumes now appearing is divided into a “‘general”’ 
section, dealing with subjects of a multilateral nature, and a series of special 
sections dealing with individual countries. Much of the most useful ma- 
terial of the general section will be the documents relating to the Conference 
on the Limitation of Armament held at Washington, November 12, 1921, 
to February 6, 1922. They contain, in addition to the texts of the treaties 
signed at the Conference, many previously unpublished memoranda of con- 
versations between the heads of the leading delegations at the Conference. 
Among the numerous interesting items are the papers relating to the inclu- 
sion or exclusion of the homeland of Japan in the phrase “insular possessions 
and insular dominions” in the Four Power Treaty. The general section also 
includes the important negotiations at Washington regarding the Tacna- 
Arica dispute between Chile and Peru. 

The special sections are arranged in the alphabetical order of the individual 
countries. Under the head of Japan, Volume II prints a hitherto unpub- 
lished “understanding” in regard to the Lansing-Ishii agreement, together 
with the exchange of correspondence which resulted in the cancellation of 
the agreement. Under the head of Mexico is given the lengthy correspond- 
ence preceding the recognition of the Government of Obregon in 1923, to- 
gether with the correspondence relating to Mexican foreign obligations and 
the International Commission of Bankers. Under the head of Turkey are 
printed the documents relating to the negotiations of the Ottoman-American 
Exploration Co. for the development of the Mesopotamian oil fields, popu- 
larly known as the “Chester Concession.” 

The compilation of the material contained in the two volumes was done 
under the direction of Dr. Cyril Wynne, Chief of the Division of Research 
and Publication of the Department of State, and his assistant, Dr. Ernest 
R. Perkins, to whom congratulations are due for the skill they have exhibited 
in the selection of the documents and the care with which they have been 
edited. The List of Papers admirably summarizes the documents and makes 
it possible to find particular subjects without undue loss of time. 

It is to be hoped that teachers of history and international relations who 
find the present volumes, like other publications of the Department of State, 
of great help to them in the conduct of their academic work, will bring their 
personal influence to bear upon the Committee on Appropriations of the 
House of Representatives to increase the all too modest item allotted to 
publication in the Department of State appropriation bills. Considering 
the national importance of so many of the issues involved in the foreign 
relations of the United States, it is difficult to understand the reluctance 
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with which appropriations are made to enable the Department to give to 
the public the material necessary for a just comprehension of the policies 
of their government and of the factors that must be taken into account in 
reaching a decision. C. G. FENwIick 


Il riconoscimento di Stati nel Diritto Internazionale. By Giovanni Scalfati 
Fusco. Naples: Lorenzo Alvano, 1938. pp. 304. L. 30. 


The legal nature and the effects of the recognition of states and govern- 
ments is one of the most disputed and most complicated problems of inter- 
national law, owing to its intimate connection with the very basic conceptions 
of an international legal order. The reviewer, who was for a lengthy period 
assistant to the Harvard Research in International Law for the topic ‘‘Recog- 
nition,”’ has experienced that himself. Dr. Fusco’s book is a new effort to 
clarify the confused field. His treatment is confined to the various problems 
around the recognition of states only. It is divided into eleven chapters 
relating to the usual questions dealt with in this connection. The author 
starts with a methodological discussion, turns after that to the significance 
of recognitior! in general and of recognition of new states in particular, and 
discusses in the next two chapters, first, the relationship between recognition 
and admission into the international community, and then the different 
theories about the legal character of recognition. After these more funda- 
mental problems, Dr. Fusco tackles questions of a more secondary and 
specialized nature such as prerequisites for and conditions of recognition, 
right to and duty of recognition, non-recognition, modes and forms of 
recognition, retroactivity, revocability and conditionality of recognition. 
After a chapter on recognition and admission to the League of Nations, and a 
discussion concerning the units and organs competent to grant recognition, 
the author finally concludes with the legal position of the non-recognized 
state. 

Dr. Fusco develops his own position on the various points by discussing 
and criticizing the numerous theories advanced by otherauthors. Itisimpos- 
sible to do more than indicate his basic notions. He isa rigid positivist and, 
therefore, almost as a matter of course, a partisan of the dualistic school. 
Recognition in general is, according to him, the renunciation of any claims 
arising out of a new situation, and recognition of states in particular 
signifies the commencement of normal diplomatic relations with the new 
entity which has legal personality and is subject to the rules of general inter- 
national law (such as pacta sunt servanda) from its very formation. The 
author opposes therefore the “constitutive” theory as well as the “‘declara- 
tory” theory, and adheres to the “intermediate” view advanced primarily 
by Professor Perassi at Rome. 

The book is certainly an important and valuable contribution to the intri- 
cate problem. Its principal defect is that the writer has focused his atten- 
tion too much on text-writers and theories. Cases are almost entirely 
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ignored, and the diplomatic correspondence and practice of the various 
states are not sufficiently used. Yet, with all its limitations, the study 
is a thorough job and contains pertinent criticisms and stimulating 
suggestions. STeran A. RIESENFELD 


Der Vélkerbund: Organisation und Tatigkeit. By Otto Géppert. Stuttgart: 

W. Kohlhammer, 1938. pp. xvi, 734. Index. Rm. 16. 

This latest volume in the well-known Handbuch des Volkerrechts series 
presupposes an introductory volume on the history of the League of Nations, 
which is next in order of publication by the same press. A work somewhat 
similar to the present volume appeared in 1923 from the pen of the late 
B. W. v. Biilow, Secretary of the German Foreign Office, a work intended 
by its author to serve as ‘‘a balance sheet of the Versailles League of Na- 
tions.”” But the fifteen years intervening were marked—and marred—by a 
number of major wars and by many failures of the League, which, in the 
opinion of Dr. Géppert, gave that institution a decided turn for the worse 
and has made a new balance necessary, “‘if for no other reason than to profit 
by the mistakes of the past.”” The present work, however, is not a political 
discussion, but primarily a legal explanation of the organization and ac- 
tivities of the League. And, since lack of space prevents the mention of 
details, it may be said in general that every phase of the subject, within the 
general outline, has been treated with a painstaking thoroughness that gives 
the work a completeness found in no other single volume on the present 
state of the League. 

The work is divided into three “books’’: the first, comprising 207 pages, 
deals with the organization and procedure of the League; the second, on the 
various means of preventing war, covers 343 pages, and includes the general 
heads of disarmament, and arbitration and security; the third book (140 
pages) on “political administrative activities and activities in the technical 
field,’’ concerns such questions as mandates, minorities, Memel, Danzig, 
and various social problems. A concluding chapter on the reform of the 
League of Nations gives a history of the attempts to improve the League 
and the results that were obtained; and, in a “‘final word,” the author sum- 
marizes the reasons for its failures, which were due not so much to the League 
as an idea, as to the legal set-up which connected the Covenant with the 
Treaty of Versailles and thus created an inner conflict that was irreconcila- 
ble: the enforcement of a peace that could not be lived. 

Karu F. GEISER 


L’ Assistance Hostile dans les Guerres Maritimes Modernes. By Yves Le 
Jemtel. Paris: A. Pedone, 1938. pp. iv, 248. Fr. 50. 
This is a study of what is generally called in English “unneutral service.”’ 
The greater part of it is a restatement and recapitulation of the views of 
prior writers on the subject. Dr. Jemtel has adopted an elaborate scheme 
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of classification and organization, both substantive and chronological, 
which, while perfectly logical, leads to repetition and makes necessary the 
consultation of numerous widely separated passages if one wishes all the 
information on a given point. The chief new contribution in the book is 
the analysis of the French Instructions of March 8, 1934, and of the post- 
war trend. Brief summaries of the League sanction system, the recent neu- 
trality laws of the United States and of the Spanish Civil War, with a brief 
note on the current Sino-Japanese conflict, conclude the volume. The 
author’s chief substantive division is between direct and indirect unneutral 
service. Indirect unneutral service is performed by incidental transport 
of military persons or dispatches. Direct unneutral service includes pro- 
visioning a fleet, participation in hostilities and voyages primarily designed 
to carry military persons or dispatches. The chief distinction lies in the 
penalty, which in the case of direct unneutral service is more severe and 
extends to the cargo. The author calls attention to the danger of con- 
tinuing notions prevalent during the World War period by which neutral 
vessels engaged in unneutral service were assimilated to belligerent vessels 
and ran the risk of destruction. Still worse was the presumption that pres- 
ence in a war zone indicated unneutral service. 

Dr. Jemtel sees a trend toward the assumption by neutral governments 
of a duty to suppress unneutral service, but he ignores the long history of this 
trend and erroneously dates it from the British Arms Export Prohibition 
Order of 1931. Although he touches upon the Rule of the War of 1756, 
he does not bring out the important underlying identity of principle. The 
reviewer believes that Dr. Jemtel proceeds on two erroneous assumptions: 
one, that a neutral state which violates its neutral duties should thereafter 
be treated as a belligerent; and, two, that individual citizens of neutral 
states have the same duties as the states themselves. In the usual French 
style, there is an analytical table of contents but no index. 

C. Jessup 


Essai sur la Condition des Etrangers en Iran. Avec une annexe comportant 
la traduction des lois concernant les étrangers, et quelques Traités types. 
By Abdollah Moazzami. Préface de M. Gilbert Gidel. Paris: Recueil 
Sirey, 1937. pp. x, 269. Fr. 65. 

This admirably designed and substantial volume—all too modestly en- 
titled ‘“‘essay’’—presents with a clarity and conciseness that commands at- 
tention from the opening page, a complete review of the “rise and fall” of the 
capitulatory system in Persia, and a summary of the legal position of for- 
eigners in that country today. Honored by a preface from one of the lead- 
ing French jurists and presented in the attractive form that characterizes 
publications bearing the name of Sirey, the volume is enriched by an ex- 
tensive annex containing the text of all the more important legislation 
affecting foreigners, as also by translations of typical examples selected from 
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the series of separate treaties which followed the final disappearance of the 
capitulations in 1928. A careful bibliography of upwards of a hundred refer- 
ences is followed by one of those comprehensive analytical tables of contents, 
which, after the French tradition, so often, as here, serves in lieu of index. 
In the present case the lack of an index is not felt, but the absence of one 
reminds the American reader of what so frequently seems to be an inexplica- 
ble inadequacy in French legal literature. 

Naturally enough, the volume divides itself into two parts—a historical 
review and a study of “la situation actuelle.’””’ As compared with the more 
familiar field of the Ottoman capitulations, the story of the contact between 
Persia and the merchant from abroad offers a field of fresh and independent 
interest. In the proper sense of the word the capitulations came to Persia 
only in 1828 under the pressure of a victorious Czarist Russia. Before that 
date concessions had been freely conceded in the unimpaired exercise of 
sovereign rights, and these concessions had not, as in the case of Turkey, 
grown into a system of obligatory foreign privilege difficult to reconcile 
with territorial sovereignty. From 1600, when the Brothers Sherley, British 
merchants, secured from the Shah Abbas the Great a firman, one clause of 
which declared that ‘‘none of our judges shall have power over their persons 
or their goods for any cause or any act,’’ down to the Treaty of Turkman- 
Chai in 1828, and not forgetting an abortive “Treaty of Versailles,” signed 
in 1715 between Louis XIV and the famous Reza Bey—an ambassador, alas, 
with wholly defective credentials, whence woes to come—the author has a 
lively tale to tell of diplomatic rivalries and the shifting of foreign influences. 
An even century of capitulations pure and simple succeeds, and then, follow- 
ing upon the judicial reforms promised by the Constitution of 1906, and the 
rebuff of Persia by the Peace Conference in 1919 and the coup d’état of 1921, 
there comes the unilateral denunciation of the capitulations in 1928, and 
the beginning of the existing “transitory period” governed by separate 
treaties with the several Powers. 

The subject of the present status and rights of foreigners, as reviewed in 
detail in the second part of this volume, is too extensive to be touched on 
here. Suffice it to say that as far as the letter of the law is concerned, and 
even taking into account the few points where the author concedes the need 
for further improvement, one receives the impression of a liberal modern 
régime, respectful of the principles generally accepted by continental jurists 
and by the Institute of International Law. Persia has thus given to the 
foreigner the assurance of liberal treatment under her laws, with, it may be 
remarked, a guarantee of the application of the foreigner’s own law in 
proper cases. What counts now is the spirit in which these laws are to be 
applied. Friends of Persia look with confidence to the sure development of 
that “moral force from within,” which, our author assures us, has secured 
to Persia her present position of authority among the nations, and must lead 
her in her progress “towards the higher spheres of thought and action.” 
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“C’est le voeu, c’est le travail des jeunes générations, héritiéres de leurs ainées. 
Elles sont fidéles au passé, mais elles sont tout autant confiantes dans le 
progrés de l’avenir.” In the realization of such high hopes lie the foreigners’ 
guarantee for the future. This book does honor to the young generation 
for which it speaks so bravely. J. Y. BRINTON 


Colonial Blockade and Neutral Rights, 1739-1768. By Richard Pares. New 
York: Oxford University Press; Oxford: Clarendon Press, 1938. pp. x, 
323. Index. $7.00. 

This book is a model for historical studies in international law, combining 
admirably the skills of a trained historian with a thorough understanding of 
the legal issues. Mr. Pares’ earlier volume on War and Trade in the West 
Indies had already treated much background material, and references to it 
supplement the excellent footnotes to source materials. The book centers 
around the Rule of the War of 1756 and constitutes much the best analysis 
of the origins of that rule. As a part of that story, the author traces the 
evolution during his period (1739-1763) of the doctrine of Continuous 
Voyage. Mr. Pares is careful to point out that he has not attempted to 
write a general history of prize law, even during the middle eighteenth cen- 
tury, but he has fortunately prefaced his main contribution by two chapters 
(147 pages) in which he analyzes privateering and prize courts and procedure. 
Although he is led into full consideration of the domestic constitutional 
struggles in England which had so much to do with the regulation of pri- 
vateering and the adjudication of prizes, and although he has not investi- 
gated many non-English sources except in France, his contribution to our 
knowledge of early prize law and procedure is great. 

Mr. Pares stresses the fact that the Rule of the War of 1756 and its con- 
comitant doctrine of Continuous Voyage sprang into effect at that period 
precisely because the wars of 1739-58 and 1756-63 were colonial wars. He 
brings out clearly the important point that the Rule of the War of 1756 
penalized only trade with the colonies of France and Spain which was author- 
ized by the French or Spanish Governments. ‘To be a lawful trader with 
the Spanish dominions by the prize law of England, you must be accounted 
a smuggler by the regulations of Spain’ (p. 192). He says also that the rule 
“was not a mere technicality invented by lawyers; it was a policy which the 
Ministry desired and public opinion loudly demanded” (p. 180). His em- 
phasis on the distinction between “trading with an enemy and trading for 
him” is a point to be kept in mind in any study of the later doctrine of 
“unneutral service.” 

It is impossible within the compass of this review to do justice to all the 
interesting material in this book, but the international lawyer will be es- 
pecially repaid by reading pages 152 ff., where the nature of international 
law is analyzed. Throughout the book, and especially in Chapter IV on 
“The Diplomacy of Neutral Rights” (see, e.g., pp. 242 ff.), one is struck 
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by the underlying respect for treaties despite the frequent breaches and 
evasions. It is to be regretted that Mr. Pares did not include in the index 
for the benefit of the student of international law, headings like “treaty 
interpretation,” “most favored nation principle,” “‘preémption,” “visit and 
search,” etc. 

The author has drawn chiefly on unpublished materials in the Public 
Record Office, the British Museum and French archives, and on other manu- 
script material as well as the published documents and treatises. He writes 
in a delightful style, illustrates his points with colorful examples enlivened by 
frequent flashes of humor and numerous biographical sketches of personali- 
ties involved. Puiuip C. Jessup 


Britain and the Dictators. By R. W. Seton-Watson. New York: Mac- 
millan Co., 1938. pp. xviii, 460. Index. $3.50. 

The author has in thirteen chapters passed from an introduction to an 
epilogue, upon the disappearance of Austria. During this passage he travels 
from Versailles to Locarno, then produces chapters on Britain and the dic- 
tators of Russia, Italy, Germany. These are followed by comments on 
small states and minorities, the Abyssinian fiasco, and the problem of inter- 
vention in Spain. 

The author has been known for years as a persistent student of Middle 
Europe problems and the recurring restlessness of the Balkan States; thus 
his book is written from a deep personal knowledge of the effects of the World 
War on Middle Europe, and the minorities which are scattered from the 
Baltic to the Balkans. These minorities are made up of Wends, then 
Czechoslovaks in Austria, Slavs and Germans in Hungary, Albanians in 
Greece, Ukranians in Czechoslovakia, Germans in Poland; indeed Middle 
Europe is a patchwork of minority areas. Statistically put, there are more 
than 13 million German-speaking people outside the Reich as defined by the 
Treaty of Versailles, and approximately 33 millions of people in eighteen 
European states which create the minority problems, which, as the author 
points out, were made by the Treaty of Versailles. All these minorities 
make for political and social unrest, but the so-called Great Powers and the 
League of Nations are unable to produce a policy to mitigate the situation so 
unfortunately created by the Peace Treaty. 

There are seven main zones: Austria; German-Czech frontier; the North 
Italian frontier; German-Polish frontier; the Polish-Lithuanian and White 
Russian problems; and Hungary with four frontiers with at least seven 
different races along these four frontiers; finally the Balkan frontiers. Yet 
among these states, alliances have been made apparently for mutual defense 
which tend again to complicate existing problems. These treaties of alliance 
also fail to take into consideration the minority questions existing within the 
frontiers of the allied states. Superimposed on this hotch-potch of minor- 
ities are the dictator states, each of which stands for a form of totalitarianism 
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according to its particular political concept. The book is written with vigor 
and presents two aspects of modern thought, one of which demands that 
pacifists, no matter of what color, should view as a realistic picture the 
European Continent as a whole; and secondly, it deliberately refuses to be 
drawn into sectional arguments, but demands that the reader for once grasp 
the political landscape not as a system of groups, but as one human family. 
When this volume is read and its facts and arguments are placed in juxta- 
position to the speeches made for the so-called good neighbor trade treaty 
policy, it presents a commentary, which is as devastating as it is unpleasant 
in its realism. Britain enters the picture because of its balance of power 
theory and its well-known capacity of hesitating upon the many political 
brinks before selecting the one which seems most suitable for her survival. 
Boyp CARPENTER 


Private International Law. By George S. Streit and Peter G. Vallindas. 
2 vols. (in Greek). Athens: “‘Pursou,’”’ 1937. pp. xxxii, 400; xvi, 573. 
Index. 

Professor Streit has been for four decades now the leading authority on 
private international law in Greece. His teaching and his works have in- 
fluenced the legal thinking of nearly two generations. In 1906 he published 
the general part of a Treatise of Private International Law which unhappily 
was never completed. The present work may be deemed to be the comple- 
tion of the old undertaking, except that while the Treatise dealt with private 
international law in the broad sense, the present one is a work on the Con- 
flicts of Laws. It is the first systematic treatment of the subject ever written 
in Greece, though many monographs and studies on specific subjects of 
private international law have appeared in the past. Mr. Streit himself 
gave a course of lectures at the Academy of The Hague in 1927 on the theory 
and practice of private international law in Greece.’ In his present work 
Professor Streit has had the codperation of Mr. Vallindas, who has done some 
brilliant work in this field. 

The work is of outstanding value not only as an exhaustive statement of 
the Greek conflict of laws, but also and primarily for the general discussion 
of fundamentals and applications of private international law. From the 
latter aspect it is so invaluable that it may be hoped that Professor Streit will 
publish an edition in French or English so that his work may become avail- 
able to non-Greek readers. By its arrangement of material, its exhaustive 
survey of authorities, the analytical exactness, and particularly the clarity 
and simplicity of treatment, it deserves first rank among works on the 
subject. 

The first volume, constituting the general part, discusses the concept and 
nature of private international law, its foundation and purposes, the historical 


1 Published in reprint as La conception du droit international privé d’aprés la doctrine et la 
pratique en Gréce, Paris, 1929. 
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development and sources of law, methods of interpretation, the doctrine of 
renvot, applicability of foreign law, and the so-called inter-local and inter- 
personal conflicts of laws. An appendix to this volume discusses the juris- 
dictional régime in Egypt following the abolition of capitulations by the 
Montreux Convention of 1937. The second volume covers the detailed 
analysis and divides the subject in the five conventional parts of the division 
of civil law (General Principles, Property, Contracts and Obligations, Family 
Relations, including marriage and divorce, paternity, adoption and tutelage, 
and Succession), thus tying up closely the rules of the conflict of laws with 
the private law to which they relate. 

The authors analyze critically and reject the theories held by a large num- 
ber of continental writers seeking to give to private international law an 
international basis either in positive or in natural international law (except to 
the extent that there is in the present day an axiom of international law that 
each country must have rules of the conflict of laws), and uphold the doctrine 
common in Anglo-American countries that this law is part of the national 
law of eachcountry. Itis admitted that there is a tendency of international- 
ization of this law, especially through codification, which is strongly sup- 
ported (p. 171), but it is doubted whether this may ever be completed (p. 49). 
There is a concise presentation of the doctrinal development of the law and 
an exhaustive bibliography given for each country (pp. 105-155). The doc- 
trine of renvoi is analyzed historically and critically with respect to its appli- 
cation in the principal countries, and the authors accept the prevailing 
juristic view that the doctrine is generally objectionable. The Supreme 
Court of Greece has never accepted the doctrine (p. 276). The principle of 
public order is also fully analyzed and its character as an exception to the 
application of the foreign law is strongly emphasized. Reluctant to define 
its meaning for general application, the authors insist that it may be applied 
only when absolutely necessary, z.e., when the application of the foreign law 
would shake fundamental political, social, economic or moral conceptions of 
the domestic legal order. 

Space is lacking to go into the detailed analysis in the second volume of 
conflict of laws problems arising out of various acts and relationships. 
Suffice it to indicate again that the authors weigh the positive law of Greece 
in the light of juristic theory and court decisions and of adaptability of the 
results to modern international life, while they also indicate the solutions 
adopted in other countries. The materials are drawn from an exhaustive 
survey of international and Greek authorities, which are fully given in 
text and footnotes. The conclusions in each case are cast in the mold of 
traditional canons of legal logic, and the ambiguity of any rules or paucity 
of provisions is supplemented by reference to principles of positive law. 
And once more the reviewer must emphasize how the work is a model of 
Greek thought in being both profound and eminently clear. Science is 
light indeed. STEPHEN P. Lapas 
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Les Compromis d’arbitrage devant la Cour Permanente de Justice Interna- 
tionale. By Henri Thévenaz. Neuchatel: Delachaux & Niestlé, 1938. 
pp. 110. Sw. Fr. 4. 


In the voluminous literature concerning the Permanent Court of Inter- 
national Justice undeservedly slight attention has been paid to the nature 
of the special agreements between the parties conferring jurisdiction upon 
the Court (Article 36, paragraph 1, of the Court’s Statute). Although the 
number of cases brought before the Permanent Court by special agreement 
is as yet rather limited, many intricate legal questions have arisen in those 
litigations, obviously due to the fact that it has not yet been fully deter- 
mined to what extent the discretion of the parties in framing the terms 
of such agreements is restricted by the requirement that the agreements 
must be consistent with the spirit of the Court’s Statute. 

The present monograph attempts to clarify the legal problems created 
by the special agreements before the Permanent Court. In the first part of 
the book the author provides a theoretical discussion of the nature of agree- 
ments in the general field of international jurisdiction, supplementing the 
discussion with some observations on arbitration within the framework of the 
League of Nations Covenant. The larger part of the monograph is devoted 
to an analysis of the procedural and substantive questions concerning special 
agreements, as were raised in the practice of the Permanent Court. The 
author discusses primarily the problems with which the Court was con- 
fronted in the Loan Cases, in the Free Zones, as well as in the Oscar Chinn 
Case. His discussion of the complex problems occasioned by the Chinn Case 
appears particularly interesting. On the other hand, serious doubts are 
raised by his attempt to justify the Court’s application of municipal law 
in the Loan Cases on the ground that the special agreement as such had 
created substantive international law. 

Finally, the author endeavors to draw some conclusions and to ascertain 
certain special characteristics of the cases brought before the Court by special 
agreements. He believes that in this group of cases matters of jurisdiction 
will, as a rule, not arise, but that the problems will more frequently center 
around the question whether the Court, without deviating from the spirit 
of the Statute, is in a position to deal with, and to settle, the merits of the 
controversy submitted by special agreement. Sipney B. JacoBy 


BRIEFER NOTICES 


International Law. By K. R. R. Sastry. (Allahabad: Allahabad Law 
Journal Press, 1937. pp. xxxii, 472. Index. 7s. 6d.) Designed as a text- 
book for students of law and politics in the Indian universities, this volume 
follows to a large extent the conventional arrangement of materials, with the 
addition of a short chapter on “Divergencies of International Law” and a 
final one on “Future of International Law.” The author makes it clear that 
in an “objective study of international law” actual practice, rather than 
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philosophical bases, should be emphasized (pp. 53, 160). He refers at various 
points (as at pp. 275, 278, 281, 287, 355-358) to precedents from ancient India. 
The present status of India is described as “anomalous” (p. 40). Among the 
topics usefully treated in some detail are interoceanic canals, the interpreta- 
tion of treaties, and prize law and procedure. The author apparently thinks 
that war and conquest may still be legal under certain conditions (pp. 67, 
248), and that, while the promotion of pacific relations is an undoubted func- 
tion of the law, the “regulation and humanization of war” are imperative (p. 
403). He seems opposed to the idea of a League of Nations police force 
(p. 242), and attaches special importance to the possibility of entry of the 
United States into the Permanent Court of International Justice. Some of 
the factual information does not seem to be quite up to date (as at pp. 117, 
224, 282-283). There are some few imperfections of a mechanical nature in 
the volume. Rosert R. WiLson 


Aliens in the East. A New History of Japan’s Foreign Intercourse. By 
Harry Emerson Wildes. (Philadelphia: University of Pennsylvania Press; 
London: Humphrey Milford, Oxford University Press, 1937. pp. viii, 360. 
Index. $3.00.) In 29 chapters Mr. Wildes has gathered up the history of 
Japan’s intercourse with the West from 1543 to 1864. He sets out to show 
as incorrect the thesis “accepted even by many professional historians” that 
“Japan was introduced to western culture by Matthew Calbraith Perry’s visit 
in 1853.” Most Americans assume, thinks Mr. Wildes, “that once the Japa- 
nese recovered from the shocked surprise, the amazed Orientals immediately 
accepted western ways with wild enthusiasm, that the nation emerged, almost 
in a summer’s afternoon, from medieval superstition into the full light of 
western civilization. . . .”. The author has combed the published narratives 
of early voyages, the publications of the many historical societies, and many 
other sources to show the extent to which Japan was brought into contact with 
the West by sailors, invaders, and, in the early decades of the 19th century, 
by the Dutch traders. Mr. Wildes appears also to have used “the files of the 
Hudson Bay Company, the Dutch and English East India Companies,” and 
“hitherto secret documents of the Bakufu, the Foreign Office of the Tokugawa 
Shogunate, and diplomatic correspondence of the early days of Japan’s for- 
eign intercourse.” There are no footnotes and in the text relatively few cita- 
tions of sources. Th? bibliography does not specifically mention or describe 
the manuscript or archiva] material alluded to in the Foreword. It is, there- 
fore, impossible for the student to follow Mr. Wildes through the very inter- 
esting chapters with any certain clues as to the sources of the information 
other than the published material. He does not appear to have used the 
manuscript material available in the various collections in the United States, 
of which there is a great deal. The author’s conclusion is that “Japan has 
never liked the foreigners.” This would appear to be sound. In a conclud- 
ing chapter under the caption, “The Past Explains the Present,” Mr. Wildes 
has given a valuable interpretation of modern Japan which, while consistent 
with the material presented in the earlier chapters, appears to have been 
drawn from much personal observation. TyLerR DENNETT 


Le Régime des Baies et des Golfes en Droit International. By Jean 
Mochot. (Paris: Nizet et Bastard, 1938. pp. vi, 191.) The writer of this 
monograph devotes his first fifty pages to an explanation of his views and 
preconceptions on the nature and extent of territorial waters, straits, islands, 
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ports, and harbors. He admits that his discussions thereon cannot be ex- 
tensive, but he feels that he owes it to his readers. That leaves him about 
120 pages for his main thesis. Most of this space is devoted to a useful survey 
of the “concept of a bay” in doctrinal opinion, treaties, international arbitra- 
tions, attempted codifications, and the national legislation of France, Great 
Britain, the United States, Norway, and Sweden. He is critical of the geo- 
metrical methods suggested by Mr. S. Whittemore Boggs for the delimitation 
of bays and territorial waters.!. In an attempt at a strictly “realistic” ap- 
proach, he concludes: (1) that no rules of international law regulate the juris- 
diction over bays; (2) the ten-mile rule has some support in practice but is 
not international law; (3) that the concept of “historic bays” is not logical; 
(4) that each state has the competence to determine the juridical régime of 
every bay entirely surrounded by its territory, but this must be in accordance 
with the “principles of the freedom of the seas and the supremacy of the com- 
mon interest over particular interests.” The monograph is chiefly valuable 
as a convenient summary of doctrine and practice with reference to bays. 
HERBERT W. BriccGs 


La Guerre d’Espagne et le Droit, by Louis Le Fur (Paris: Editions 
Internationales, 1938, pp. 73), deals with the legal status of the contestants, 
the principle of non-intervention and state sovereignty, the League of Na- 
tions and collective intervention, the current non-intervention system, and 
the recognition of the Nationalist Government. The author holds that an 
administration illegally destroying constitutional rights and institutions, and 
levying civil war against the majority of the citizenry cannot properly be 
regarded as the “regular and legal government” of the state. Under such 
circumstances, insurgents are entitled to a legal status superior to that of 
rebels and traitors. The principle of non-intervention is viewed as a limita- 
tion upon sovereignty, approved by Article 10 of the League Covenant. The 
present non-intervention system is spoken of as a “double embargo,” em- 
bracing the ban on the sale of arms and the refusal to allow interference with 
foreign shipping upon the high seas. Insisting that the Nationalists are true 
belligerents, and applying international law, it is argued that Britain de- 
parted from a policy long and tenaciously held in maintaining that belliger- 
ents must confine their operations to territorial waters. The actions of rebel 
submarines during 1937 are treated as violations of the laws of maritime 
warfare rather than as constituting piracy jure gentiwm. 

NorMAN J. PADELFORD 


Das Schulrecht der deutschen Volksgruppen in Ost- und Siidosteuropa. 
By Kurt Egon Freiherr von Tiircke. (Berlin: Carl Heymanns, 1938. pp. 
xvi, 710. Rm. 32.) Minorities assert themselves against two kinds of op- 
pression: against the deprivation of their economic basis and against the 
undermining of their cultural vernacularism. Cultural autonomy cannot 
exist without the right to speak freely the mother tongue, and to teach it to 
the coming generation. Any infringement of school privileges creates, there- 
fore, anxiety and unrest on the side of the minorities, and international com- 
plications between the mother nation and the nation in which the minority 
resides. The difficulties which have arisen from the fact that the German 
minorities in eastern and southeastern Europe insisted on the maintenance of 


1 This Journat, Vol. 24 (1930), pp. 541-555. 
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existing, and creation of additional, school privileges are well known, and they 
could not find a better reverberation than in this voluminous collection of 
multi- and bilateral agreements, provisions of constitutional and statutory 
law, and administrative orders bearing on the subject in question. Interest- 
ing to the non-German reader is the use of a new terminology which has its 
origin in political thinking: the author speaks of the law of the “Volksgrup- 
pen,” that is, of the “groups of the German people in eastern and southeastern 
Europe,” rather than of the law of the German “minorities.” He also devi- 
ates from the conventional mode of presentation of the European minority 
law, which usually centers around a description of the rules which are valid 
in Poland; rather, he presents the law for each state as a separate, compact 
unit. Thus the book can be used as a source book by the various minorities 
in the struggle for their cause. The international lawyer will respect it as an 
industrious collection of materials which were previously not, or not easily, 
accessible. B. STERN 


Heritage of Yesterday. By Richard von Kiihlmann. Translated from the 
German by D. HastieSmith. (London, Edinburgh, Glasgow: William Hodge 
& Co., 1938. pp. xii, 200. 7s. 6d.) The familiar facts of nineteenth and 
twentieth century history which are interestingly presented in this book— 
although apparently not intended to do so—show that today’s heritage from 
yesterday is the problem of preparing adequately to fight the wars of to- 
morrow. ‘The causes of these wars and the only means of waging them “suc- 
cessfully” in the future are stated indirectly by the author and may be sum- 
marized as follows: Strategic bases of naval operations in the Mediterranean 
and the Pacific; the increase of population for man-power; the increase of 
nationalism; the industrial revolution (with especial emphasis on machinery, 
railroads and shipping) ; the overthrow of oligarchies by dictatorships based 
on popular consent (this obtained by propaganda through the radio and 
parades) ; increased demand and supply of coal, oil, metals and wood; in- 
creased and diversified armaments capable of waging both siege and mobile 
warfare by means of entrenchments, “lines” of fortifications, military rail- 
roads and motor trucks, “tanks,” aéroplanes (bombing, poisoning, and in- 
cendiary), super-dreadnoughts, and submarines; the organization of all 
civilian life for military purposes; military alliances; the struggle for (and 
sharing of?) empire; the building of tariff barriers (especially by the United 
States and Great Britain, followed by the rest of the world). 

There is no suggestion from this former, long-experienced Minister of For- 
eign Affairs in Germany as to how this formidable program for fighting future 
wars may be escaped. He does hint that economic power and stability may 
mitigate it—at least for some nations (cf. France, pp. 103-105) ; and that the 
League of Nations, which has thus far been a failure, might help if it were 
“reformed,” although he gives no specifications for this (pp. 42-45, 59-60). 

I. Hun 


1The American law regarding teaching in languages other than English is set out in 
Meyer v. State of Nebraska, 262 U. S. 390, and Bartels v. State of Iowa, 262 U.S. 404. In 
these decisions, state laws which permitted the teaching of foreign languages only to stu- 
dents who had passed the eighth grade were declared unconstitutional because, in the years 
after the World War, ‘no emergency has arisen which renders knowledge by a child of some 
language other than English so clearly harmful as to justify its inhibition with the conse- 
quent infringement of rights long freely enjoyed” (p. 403). 
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Morocco as a French Economic Venture. A Study of Open Door Im- 
perialism. By Melvin M. Knight. (New York and London: D. Appleton- 
Century Co., 1937. pp. xii, 244. Index. $2.25.) With world statesmen 
losing more than their usual quota of sleep over the ever-present colonial 
question, Professor Knight’s case study will be welcomed as a timely and 
scholarly addition to the literature of the field. Basing his work on first- 
hand observations as well as documentary materials, the author first dis- 
cusses Morocco in its geographical and historical setting, paying particular 
attention to the events which led to the establishment of the open door (Act 
of Algeciras) and the French protectorate (1911-1912). He then turns to 
the economic development of Morocco and graphically pictures French at- 
tempts to fit the new protectorate into the French imperial system. Among 
other things, France was forced to circumvent the open door by the creation 
of a number of Moroccan “State” enterprises—coal mining, phosphate ex- 
traction, etc.—in order to “keep them in strictly French hands.” So-called 
open doors, therefore, “have not been really open, but merely unlatched on 
the inside.” Even so, Morocco has been “an expensive national luxury”, as 
Mr. Knight clearly shows in his interesting conclusions on Imperial Economy. 
Yet it must be remembered that Morocco has a strategic importance difficult 
to evaluate in any balance sheet, for it occupies the key position from the 
standpoint of imperial defense. And, significantly enough, the “Left and 
Extreme Left [in France] are little more inclined to relinquish the colonies 
than the Center and the Right.” True Frenchmen all, they grin and bear 
their extra burden, for the prestige of la grande nation hangs in the balance. 
There is a brief but interesting prefatory note by Charles A. Beard. Unfor- 
tunately, there is no bibliography. Francis O. Witcox 


Pages Africaines et Asiatiques. By M.™Moncharville. (Paris: A. Pedone, 
1938. pp. 303. Fr. 50.) This volume is divided into two sections. The 
first 138 pages deal with the mandates granted to the French Republic and 
those granted to Japan; then come a few comments upon schools for young 
Mussulmans in Tunis and a few remarks upon certain aspects of Algerian de- 
velopments. Having set these out, the author deals with the Sino-Japanese 
conflict of 1931; takes a glance at the work being done at the Imperial Uni- 
versity of Tokio; thereafter there is a thirty-page Survey of Korea before 
and after its annexation to Japan, finally a few remarks on the Roads of 
Formosa. The breadth of the author’s grasp of the problems is hidden grace- 
fully under his attractive style. Hence the volume will be useful to those 
who are adequately acquainted with the problems of expansion since the 
turbulent twentieth century was thrust upon us. Boyp CARPENTER 


Aspects Juridiques de l’Indépendance Estonienne. (2d ed.) By Gabriel 
Heumann. (Paris: A. Pedone, 1938. pp. 169. Fr. 35.) Dr. Heumann’s 
contribution to the wealth of literature dealing with the new states created by 
the World War treats historically and topically of the Estonian acquisition 
of independence, its recognition by foreign Powers, membership in the League 
of Nations, and the responsibilities assumed as a full-fledged state. The 
monograph is divided into two parts, the first carrying the title “The Period 
of Presumptive Personality” and the second “The Period of Irrevocable 
Personality.” Two valuable tables are included at the end, one listing the 
secondary works, the other the original sources cited or used. Detailed 
analyses of the laws governing recognition, accession to personality, and wars 
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of liberation as they apply to Estonian independence are undertaken. The 
work is well done, the author having collected and correlated much useful 
information which hitherto has been available only in scattered and often 
inaccessible sources. The technical and scholarly tone throughout does not 
make for light reading, and at times the author unnecessarily repeats himself. 
The summaries are excellent. The interpretations, evaluations, and judg- 
ments seem sound. Students of international law and relations—especially 
those who are unfamiliar with the Baltic area—will find Dr. Heumann in- 
teresting and valuable. THorSTEN V. KALIJARVI 


I Marchi di Fabbrica e di Commercio nel Diritto Internazionale Privato. 
By Angelo Piero Sereni. (Milan: Dott. A. Giuffré, 1938. pp. xii, 208. In- 
dex. L.25.) In this book the young Italian scholar, known to students of 
international law from his various contributions to the Rivista di diritto 
internazionale and his book on Agency in International Law (La rappre- 
sentanza nel diritto internazionale, 1936), gives the first exhaustive treatment 
of the Italian rules of conflicts relating to trade-marks. The title of the book 
is consequently broader than the content as the restriction to Italian law is 
not indicated. After three shorter chapters of general and introductory 
nature, Professor Sereni discusses in the two following chapters, which are 
really the core of the book, the “recognition of trade-marks in private inter- 
national law” and the “principles of private international law with respect to 
facts, legal transactions and relationships involving trade-marks.” The 
principal bases of the treatment are the rather antiquated Italian statute of 
1868 and the international conventions regarding the subject-matter to which 
Italy is a party and which she has put into force (7.e., the Union of Paris of 
March 20, 1883, modified by the Hague Convention of November 6, 1925, and 
the Arrangement of Madrid of April 14,1891). The author also gives, how- 
ever, due consideration to the Convention of London of 1934, which is not yet 
in force, and to the new Italian law of September 13, 1934, which has likewise 
not yet been put into force and which is designed to remedy the faults of the 
old statute and to adapt the general statutory law of Italy to the system of 
the international conventions. The treatment is clear and concise. The 
American lawyer who is interested in the protection of American trade- 
marks in Italy and in her application of the conventions to most of which 
the United States also is a party, will get valuable information. It is a 
shortcoming, however, that one looks in vain for a list of the states which 
have ratified and rendered executory the various conventions. It is a defect 
also, at least from the Common Law point of view, that in the few places 
where reference to foreign law is made, only bibliographical notes are 
given. Foreign cases are almost entirely ignored. Thus, in the author’s 
discussion of the famous affair of the trade name “Chartreuse,” the American 
reader will miss a mentioning of the House of Lords decision of Lecouturier 
v. Rey, [1910] A. C. 262, and of the U.S. Supreme Court decision of Baglin v. 
Cusenier (1911), 221 U.S. 580. The book contains an elaborate footnote 
on the legal nature of the International Bureau at Berne (at p. 91 ff.) which 
will interest the student of public international law. 

Streran A. RIESENFELD 


Grundfragen der Rechtsauffassung. By Reinhard Hohn, Theodor Maunz, 
and Ernst Swoboda. (Miinchen: Duncker & Humblot, 1938. pp. viii, 114. 
Rm.6.) Published here are three papers originally read at the Second Hague 
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Conference on Comparative Law (August, 1937): Volk, Staat und Recht 
(Hohn); Die Staatsaufsicht (Maunz); and Die aktuellen Tendenzen im 
Offentlichen Recht und im Privatrecht (Swoboda), together with an essay in 
English by A. H. Campbell, “Some Reflections of an English Lawyer on 
Kelsen’s Theory of Law and the State.” As Dr. Ernst Heymann states in 
his foreword, the principal papers reflect the struggle to replace formalism 
with an ethical foundation for law, but in any event they contrast the Na- 
tional Socialist conception of law with other conceptions. Dr. Héhn de- 
velops the conception of volk as a juristische Staatsperson. Dr. Maunz 
stresses comparatively the Nazi solution of the problem of establishing cen- 
tralized legal control over subordinate areas of government. The analysis 
of present legal tendencies by the Sudeten Dr. Swoboda, of the German Uni- 
versity of Prague, has current interest in its explanation of the conflict be- 
tween Nazi and Czech legal principles. H. ARTHUR STEINER 


Conflicto das Leis Nacionaes dos Conjuges nas suas Relagdes de Ordem 
Pessoal e Economica e no Desquite. By Haroldo Valladao. (Sao Paulo: 
Empreza Graphica “Revista dos Tribunaes,” 1936. pp. ii, 225.) The au- 
thor devotes himself to a working out of the law affecting marriage and 
divorce from the international point of view. As is to be expected, most 
attention is paid to the situation as concerns Brazilian citizens. However, 
the work has special value as to all questions relating to marriage and divorce 
coming in anywise under the code given the name of “Bustamante,” and as 
developed in the various conferences and agreements on Latin American 
private international law in this hemisphere, as well as at The Hague and 
Stockholm. These are all carefully reviewed. The authoritative character 
of the book is shown by a review by Judge Bustamante, who praises it as 


showing the erudition of the author. It is rich in its bibliography, profundity 
of judicial thought, and clarity of expression, most appreciable in this branch 
of law, so often complicated and sometimes so obscure. 

Jackson H. 


Handbook of Latin American Studies. A Guide to the Material Pub- 
lished in 1936 on Anthropology, Art, Economics, Education, Folklore, Geog- 
raphy, Government, History, International Relations, Law, Language, and 
Literature. By a number of scholars. Edited by Lewis Hanke. (Cam- 
bridge: Harvard University Press, 1937. pp. xviii, 515.) This is the second 
issue of the Handbook. Prepared under the auspices of a national Com- 
mittee on Latin American Studies and supported by a grant from the Amer- 
ican Council of Learned Societies, it is now apparently well established as 
an annual publication. It is a coéperative enterprise on a large scale. The 
list of contributing editors numbers 25, and numerous individuals in the 
United States and Latin America gave the editor assistance in the preparation 
of the volume. The section on International Relations, contributed by Pro- 
fessor J. Fred Rippy, consists of a brief general statement and a list of some 
150 items published as books, brochures, or articles in periodicals. The sec- 
tion on Law, contributed by Mr. John T. Vance, is prefaced by a more ex- 
tended general statement. The items listed under the head of International 
Law scarcely exceed a dozen. Taken together, the two sections form a con- 
venient source of information regarding current publications of interest to 
the readers of this JouRNAL. J.B. L. 
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La Convention des Détroits (Montreux, 19386). By Georges D. Warsamy. 
(Paris: A. Pedone, 1937. pp. viii, 155.) 

L’Egypte et le Régime des Capitulations. La Conférence de Montreux, 
we By Léon-Roger Christophe. (Paris: A. Pedone, 1938. pp. viii, 164. 

r. 40.) 

Les Actes de Montreux (Abolition des Capitulations en Egypte). By 
Raoul Aghion and I. R. Feldman. (Paris: A. Pedone; Courtrai: Jos. Ver- 
maut, 1937. pp. xvi, 253. Index.) 

At a time when treaty engagements in Europe are being cynically repudi- 
ated, the little town of Montreux beside placid Lake Leman is happily identi- 
fied with the peaceful and legal process of negotiation to alter the status quo 
in the Near East. The Conference of 1936 which agreed that Turkey should 
resume control over the Straits of the Dardanelles and the Bosphorus was 
a monument to the wise and honorable diplomacy of the Turkish Govern- 
ment. The Conference of 1937 was likewise a great triump-: for the Egyptian 
Government in obtaining the assent of the nations enjoying extraterritorial 
privileges under the régime of the Capitulations to their abrogation. Both 
conferences were by implication a painful reflection on the methods of other 
nations in getting free of irksome obligations. 

The brochure on the Straits Convention by M. Warsamy is, as M. Pollitis, 
the Greek Minister to Paris who attended this conference, says in the preface, 
a vivid and exact analysis of the negotiations and the results attained by the 
Montreux Conference. The historical summary of the whole thorny question 
is excellent. 

The brochure by M. Christophe on the Montreux Conference of 1937 is also 
a thorough analysis of a most complicated series of problems. Without 
laboring unduly the mass of historical material already published on the 
subject of the Capitulations, the author enables one to understand more 
clearly the nature of the difficulties under that régime and the solutions 
reached by the conference. 

The compact little volume containing the Actes de Montreux has the great 
merit of having been edited by two technical experts who attended the con- 
ference, M. Aghion for the French, and M. Feldman for the Egyptians, who, 
as M. Politis says in his gracious preface, “have known how to make use of 
the lessons of their experience in order to present without delay a practical 
guide concerning the application of the new régime for foreigners in Egypt.” 
Their work has been done with obvious skill. M. Politis, who also attended 
this conference, comments guardedly, however, on the curious fact that the 
notes exchanged by the signatory Powers with Egypt on the most important 
question of inheritances and the professional interests of foreigners have been 
omitted by the editors “for special reasons.” Puitie M. Brown 


The Invasion of China by the Western World. By E.R. Hughes. (New 
York: Macmillan Co., 1938. pp. xvi, 324. Index. $3.50.) This book is 
one in the series of “Pioneer Histories . . . intended to provide broad sur- 
veys of the great migrations of European peoples . . . into the non-European 


” 


continents.” It is not, however, essentially a “history” but rather an exami- 
nation of the effects of Western ideas upon the Chinese civilization, with chief 
attention to the influence of the English-speaking peoples and with almost 
negligible reference to that of Russia. There is, however, an introductory 
chapter, admirably organized and by no means lacking in originality of criti- 
cal opinion, giving a summary history of Sino-foreign relations up to the 
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success of the Nationalist military campaigns in 1928. The body of Mr. 
Hughes’ work is divided into five chapters, each in the nature of an inde- 
pendent essay, on the topics: “The Missionary Influence,” “The Influence of 
Western Political Thought,” “The Destruction of the Old Education,” “West- 
ern Science and Medicine,” and ‘The New Literature.” These chapters com- 
bine appreciation of Chinese culture, exceptional knowledge of the writings 
of Chinese thinkers—literary men, philosophers, statesmen, politicians—re- 
vealed by refreshing quotations from their works, broad information in the 
several fields discussed, critical judgment upon both Western and Chinese 
programs, and an absence of prejudice which is perhaps aided by avoidance 
of political controversies. ‘The series is announced as one for the “intelligent 
citizen” now called upon to consider international affairs. Mr. Hughes has 
written in a style and form that will attract the general reader. But he has 
also added rather notably to materials supplementary to those in the political 
field. Moreover, though he refrains from suggesting it, his emphasis upon 
the cultural interchange of Europe, America and China cannot but impress 
with the inevitable controversy between Western civilization and any other 
which aims to dominate the mind of China. 

China, the Powers and the Washington Conference. (Columbia Univer- 
sity thesis.) By Albert E. Kane. (Shanghai: Commercial Press, 1937. 
pp. viii, 233.) The thesis of this book as stated in the preface is that co- 
operation between the states in their relations with China usually has been 
beneficial to those states and to China, and that rivalry ordinarily has proved 
disastrous, at least to China. The author prefaces his study of the Wash- 
ington Conference with an historical sketch of China’s international relations, 
in which he does not emphasize his thesis, and even in his more extensive 
treatment of the Conference his writing is expository rather than argumenta- 
tive. The account of earlier history is marked by numerous errors and in- 
accuracies and is written in the style of an abstract. References to secondary 
materials are more numerous than necessary and the method of citation is 
irregular. The value of the work, which derives from the author’s extensive 
use of contemporary sources, particularly of Far Eastern newspapers pub- 
lished during the period of the Washington Conference, is considerably 
reduced by his unsystematic and uneven presentation. The evidence con- 
cerning the interdependence of the Four-Power Treaty and the Treaty for 
the Limitation of Naval Armament is of special interest, and the extended 
discussion of the former by American senators and Japanese and European 
editors reads strangely today. Apparently the author found an insignificant 
amount of such comment concerning the Nine-Power Treaty and other acts 
of the Conference, as his treatment of these topics is little more than a review 
of the evolution of the Open Door doctrine and a summary of the Conference 
discussions. Haroip 8. QuIGLEY 


Le Canada et la Doctrine de Monroe. By Pierre Sebilleau. (Paris: 
Recueil Sirey, 1937. pp. viii, 219.) The title of this thesis at the University 
of Paris is in itself interesting, perhaps prophetic. The author, through 
French eyes, views the future of Canadian foreign policy as increasingly 
dominated by that of the United States. He traces the evolution of Do- 
minion status out of the earlier separatism, and, by contrasting the differing 
Canadian attitudes toward this country, emphasizes the growing significance 
of the Monroe Doctrine for continued Canadian independence. Three quar- 
ters of the study is devoted to a portrayal of the historical background of 
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political organization and ideas in our northern neighbor. There is little 
new by way of materials or viewpoint here. The last quarter is a more sug- 
gestive interpretation of the post-war period. He envisages alternative pos- 
sibilities for Canada as an independent state in foreign relations. One is to 
be the “interpreter” of the United States to Great Britain, and vice versa— 
appearing English on this continent and American in Europe in her policies. 
The other is to be the “call-boy” (avertisseur) of Great Britain in the Amer- 
icas. The author argues that the former is not only the preferable but the 
inevitable rdle which Canada will play by reason of her own intense na- 
tionalism and of her increasing need of the support and defense of this coun- 
try politically as well as economically. 

Problémes Actuels de lV’ Organisation du Monde. By Karl Strupp and 
J. G. Guerrero. (Leiden: A. W. Sijthoff, 1937. pp. 59. Fi. 1.20.) The 
two lectures contained in this brochure are of current interest as representing 
the thought of two outstanding international lawyers on questions quite 
different in character. Professor Strupp’s essay on The Law of Prophylaxis 
(Le droit prophylactique) of War of the Covenant of the League of Na- 
tions and of the Paris Pact indicates his reasons for placing greater reliance 
on the development of international conciliation and on the jurisprudence 
of the Permanent Court than on these constitutional instruments. Dr. 
Guerrero does not hesitate to express, although without acrimony, his dis- 
appointment at the restricted character of the Pan American Union as com- 
pared with the League of Nations. He places his chief hope for the future 
of international organization in a closer integration of activity between the 
two organs rather than in a separatist policy and organization within the 
Union. 

Compte-Rendu de la XX XIII* Conférence de la Union Interparlementaire. 
Paris, 1-6 Septembre 1937. (Geneva and Lausanne: Payot et Cie., 1937. 
pp. xvi, 756. Index.) 

Annuaire Interparlementaire. Vie Politique et Constitutionnelle des 
Peuples, 1987. By L. Boissier and B. Mirkine-Guetzévitch. (Paris: Recueil 
Sirey, 1937. pp.244. Index. Fr. 45. 50.) 

The volume of the Proceedings of the Interparliamentary Conference of 
1937 follows the pattern of previous annuals. The report of the Secretary 
General is, as always, a trenchant review of events and an unequivocal 
argument for pacific settlement of disputes. The 1937 conference considered 
four topics—regional economic agreements, especially in the Danubian 
countries, access to raw materials, unemployment among intellectual workers, 
and parliamentary disqualifications. The debates on the first and second 
questions were enlivened by a few clashes of opinion among repre- 
sentatives of the “have” and the “have-not” countries. Otherwise the 
discussions and resolutions, including one item introduced from the floor 
—collective security—remained discreetly vague and somewhat sterile. 
Twenty-four countries were officially represented—including Austria, per- 
haps for the last time in many years. The value of the conferences lies, no 
doubt, more in the personal contacts, official and social, of parliamentary 
leaders than in direct results in legislative action. 

The Annuaire Interparlementaire also follows the usual pattern, listing in- 
formation as to the personnel of governments and legislatures in all members 
of the Union. Short notices of political changes and the reproduction of 
important constitutional documents add to the reference value of the volume. 

PHILLIPS BRADLEY 
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On the Mandate. Documents, Statements, Laws and Judgments Relating 
to and Arising from the Mandate for Palestine. By Max M. Laserson. 
(Tel-Aviv: “Igereth,” 1937. pp. xlviii, 206. Index.) This book is a com- 
prehensive compilation of the sources of international and constitutional law 
in the contemporary Palestine mandate, including also the “leading cases”’ of 
the Palestine courts and of the appeals to H. M. Privy Council, a convenient 
and valuable book of reference. In an introduction the author emphasizes 
the fact that not only Article XXII of the Covenant but also the Balfour 
Declaration are the two legal pillars of the law of Palestine which, therefore, 
is completely based on supra-ordinated international law. The Balfour Dec- 
laration is internationally binding upon the mandatory Power and it is, there- 
fore, the international duty of Great Britain not only to establish, but also 
to develop the National Jewish Home. In consequence, it is legally un- 
tenable, urges the author, and in contradiction with basic conceptions of the 
Common Law, which prevails in Palestine, that Palestine courts have set up 
a tradition holding that the mandate treaty has force of law in Palestine only 
in so far as it is incorporated into the municipal law of Palestine by Order- 
in-Council, whereas H. M. Privy Council has correctly held that the mandate 
as such is an integral part of the law of Palestine. 

Transjordanien im Bereiche des Paldstinamandates. By Josef Schecht- 
mann. (Vienna: Heinrich Glanz, 1937. pp. 275. S. 12.60.) This book is 
not primarily a juridical study, but, on the one hand, a description of Trans- 
jordania (geography, climate, history, economy, political situation), and, on 
the other hand, an impassioned attack against the separation of Transjordania 
from Palestine proper, against the setting up of a separate Arab State, nomi- 
nally independent, but in fact a British protectorate, against the fact that 
Transjordania has not only been taken out of the application of the Balfour 
Declaration, but is practically completely closed to Jewish immigration, al- 
though having a territory twice as large as Palestine proper, with a popula- 
tion of only 300,000 Arabs. This attack is based on a full discussion of the 
origin of the special position of Transjordania; on a legal analysis of the 
Balfour Declaration and of Article XXV of the Palestine mandate; on an 
investigation of the legality of the British policy and of the British-Trans- 
jordania Treaty of February 20, 1928; and on a review of the attitude taken 
by the Mandates Commission of the League. It is these parts of the book 
which will be found of particular interest to the international lawyer. 

Joser L. Kunz 


Problems of the Pacific, 1936. Proceedings of the Sixth Conference of the 
Institute of Pacific Relations, Yosemite National Park, California, 15-29 
August, 1936. Edited by W. L. Holland and Kate L. Mitchell. (Chicago: 
University of Chicago Press, 1937. pp.x,470. Index. $5.00.) 

The Problem of Peaceful Change in the Pacific Area. A Study of the Work 
of the Institute of Pacific Relations and its Bearing on the Problem of Peace- 
ful Change. By Henry F. Angus. (London and New York: Oxford Uni- 
versity Press, 1937. pp. vili, 193. $2.00.) 

The reports of the periodic meetings of the Institute of Pacific Relations 
are always welcomed, and in Problems of the Pacific, 1986, the excellence of 
its editorial policy has been more than maintained. After a brief introduc- 
tion in which a few highlights of the Pacific scene, 1933-36, are sketched, the 
volume is divided into three parts—Summary of Conference Discussions, 
Documents, Appendixes. The arrangement seems most satisfactory, for the 
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chapters have been made to correspond fairly closely “in substance and 
sequence with the round table topics,” while in Part II a selection of data 
papers is presented as illustrative supplementary material. It being obvi- 
ously impossible to produce a verbatim record of the proceedings, it was 
necessary for the editors to select the significant and representative opin- 
ions presented, and out of such material give a composite picture of the 
discussion. This necessarily places an increased responsibility upon the 
editors, but they have proved equal to their task. The discussions and 
papers reveal more thorough preparation and study of the problems under 
consideration than were made for previous conferences. Particularly welcome 
is the inclusion for the first time of representatives of the U.S.S.R., and the 
value of this additional point of view is revealed in their conflict of policies 
as relates to the Japanese. Indeed, one senses that throughout the confer- 
ence the Japanese were constantly put on the defensive by delegates from 
other nations. In the final chapter on “The Changing Balance of Political 
Forces in the Pacific and the Possibilities of Peaceful Adjustment,” it is a 
serious commentary to be reminded that “The existing system of diplomatic 
machinery has failed to prevent serious international friction which at any 
moment may culminate in open warfare.” The difficulties in remedying this 
situation are revealed in the wide divergence of the points of view presented 
throughout the discussions. A word should be added concerning the very 
informative material presented in Part II. Such “documents” include papers 
on—‘Trade and Trade Rivalry Between the United States and Japan,” “Fac- 
tors Affecting the Recent Industrial Development of Japan,” “The Resources 
and Economic Development of the Soviet Far East,” “Recent Developments 
in the Chinese Communist Movement,” “The Reconstruction Movement in 
China,” “The Working of Diplomatic Machinery in the Pacific.” All the 
data papers listed in Appendix II could not be included in a single volume, 
and it is doubtful if such a course would be wise, but students of the Far East 
can only hope that more of them will be made generally available. 

In The Problem of Peaceful Change in the Pacific Area may be found an ex- 
cellent example of the scientific work of the Institute of Pacific Relations illus- 
trating as it does the objective study of current problems. This little volume 
makes an analysis of various publications of the Institute over a period of 
years which have a bearing on the problems of peace. This is an extremely 
useful service, for in this compilation of points of view we have a digest of 
years of research supplemented by bibliographical references at the end of 
each section. But Professor Angus is more than a compiler; he analyzes; 
he brings into focus discussions covering a series of conferences; and, what 
is equally important, he draws conclusions which, while individual, are force- 
ful because of the pungent style of presentation. A good example of his 
careful reasoning may be found in the section on “Comparative Standards 
of Living” where the complexity of the problem is presented effectively in 
less than four pages. Lione H. Laine 
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